To he Published i sagetle of India Extraordinary

F. No, 6/172019-DGTR
Government of India
Department of Commerce
Ministry of Commerce & Industry
Directorate General of Trade Remedies
4th Floor, Jeevan Tara Building, 5, Parliament Street, New Delhi — 110001

Dated: 3™ May, 2021
NOTIFICATION

FINAL FINDINGS
(CASE No, CVD 06/201%)

Subject: Anti-subsidy investigation concerning imports of *Fiberboards™ originating in or
exported from Indonesia, Malaysia, Thailand, Vietnam and Sri Lanka.

A. BACKGROUND

i

F. No. 6/17/2019-DGTR: Having regard to the Customs TarifT Act. 1973, as amended from
tfime to time and the Customs Tanft (ldentification, Assessment and Collection of
Countervailing Duty on Subsidized Articles and for Determination of Injurv) Rules, 1995 as
amended from time to time thereof:

Whereas, Greenply Industnies Limited” Greenpane] Industries Limited, Centory Plvboards
(India) Ltd. and Rushil Decor Limited {collectively referved as “Applicants™; have filed an
application on behalf of Domestic Industry before the Designated Authority (hereinafier also
referred to as the “Authority™), in accordance with the Customs TarilT Act, 1975 as amended
from time 1o time (hereinafter also referred to as the “Act™) and the Customs Tariff
{ [dentification, Assessment and Collection of Countervailing Duty on Subsidized Articles and
for Determination of Injury) Rules, 1995 a5 amended from time to time (hereinafter also
referred to as the “Rules™) for imposition of Countervailing Duty on imports of “Fiberboards
{ hereinafter referred to as subject goods) from Indonesia, Malaysia, Sri Lanka, Thailand and
Vietnam (heréinafier referred 10 as subject countries).

And, whereas, the Authority, on the basis of sufficient evidence submitied by the Applicants,
issued 4 public notice vide Notification No. 6/17/2019 - DGAD dated 05" November 2019,
published in the Gazette of India, initiating the subject investigation in accordanee with Rule
6 to determine existence, degree amd effect of the alleged subsidy and to recommend the
amaount of anti-subsidy/countervailing duty, which if levied. would be adequaie to remove the
alleged injury 1o the domestic industry.

B. PROCEDURE

8

Ihe procedure deseribed herein below has been followed by the Authority with regard two the
subject investigation:
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a)

b

c)

d}

e)

E)

h}

)

The Authority, under the above Rules, received a written apphcation from the Applicants
on behalf of the Domestic [ndustry, alleging subsidy of ‘Fiberboards™ from Indonesia,
Malaysia, Sri Lanka, Thailand and Vietnam.
The Authority notified the Embassies of subject countries in India about the receipt of the
anti-subsidy application before proceeding to initiate the investigation in aceordance with
Sub-Rule (5) of Rule &6 supra
The Authority invited the Government of Indonesia, Malaysia, Sri Lanka, Thailand and
Vietnam for consultation with the aim of clarifying the situation and arriving at a mutually
agreed solution in accordance with Article 13 of the Agreement on Subsidies and
Countervailing Measures. While consultations were held with the Government of
Malaysia (GOM), Government of Indonesia (GO} and Government of Vietnam (GOV)
on 9% 10% and 11% October 2019 respectively, the Government of Thailand did not avail
the opportunity for consultations and Government of Sri Lanka made written submissions.
I'he written submission of representatives of the responding Government of subject
countries have been taken on record.
The Authority issued a public notice dated 03" November 2019 published in the Gazeite
of India Extrmordinary, initiating countervailing duty/anti-subsidy investigation
conceming imports of the subject goods from the subject countries.
The Authority sent a copy of the initiation notification dated 03" November 2019 to the
Embassies of subject countries, known predecers/exporters from subject countrics, known
importers/ugers and the domestic industry as well as other domestic producers as per the
addresses made available by the Applicanis and requested them to make their views
known in writing within the prescribed time limit in accordance with Rule 7(2) of the
Rules.
The Authority provided a copy of the non-confidential version ol the application 0 the
known producersiexporters and o the embassics of subject countries in India in
accordance with Rule 7(3) of the Rules supra. Also, in view of the global pandemic and
physical inaccessibility, request was made to all the interested parties to share the non-
confidential versions of their submissions with other interested parties via email.
The Embassies of subject countries in India were also requested w advise the
exporters/producers from their country 1o respond to the questionnaire within the
prescribed  time limit. A copy of the letter and questionnare sent to the
producers/exporters was also sent to them along with the names and addresses of the
known producers/exporters from the subject countries.
The Authority sent questionnaires 10 the Governments of subject countries in erder to seck
relevant  factsfinformation with regard to  various schemes/programs  where
countervailable benefit might have been conferred by the Governments. Govemments of
Thailand, Malaysia, SA Lanka, Vietnam and Indonesia filed 2 questionnaire response,
which has also been taken into account.
The Authority sent questionnaires to the following known producers/exporters in subject
countries, in aceordance with Rule 7(4) of the Rules:

i Mis, Merbok MDF Lanka Pvt Lid, Sti Lanka

i, M/s. Dongwa FibreboardSdn. Bhd., Malaysia

iifi. Mg Daiken Sarawak Sdn. Bhd.. Malaysia
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Xiil.
Xiv.
XV,
XVl
xvii
xviil
XX,
XX,
KAl
X¥ii

. Evergreen FibreBerhad (TB) Sdn, Bhd., Malaysia

. Evergreen FibreBerhad (EFB), Malayza

. Robin Resources (Malaysia) Sdn. Bhd_, Malaysia
. Segamat Panel Boards Sdn. Bhd.

. Advanee Fibre Co. Lid., Thailand

. KhonKaen MDF Board, Thailand

 Vanachai Pangl Industries Co. Ltd., Thatlamd

- Siam Fiberboard Co. Lid., Thailand

. Metro Fiber Co. Ltd., Thailand

. Vanachai Group Public Co. Lid., Thailand
. Metro MDF Co. Ltd., Thailand

CAndalanKarya Bersama PT, Indonesia

. PT Sumatera Prima Fibre Board, Indonesia
Mis.
Mis.
M.

PT Hijau Lestari Raya Fibreboard, Indonesia
Kim Tin MDF Trading Co.. Vietnam
MDF VRG Quang Tri JSC, Vietnam

M/s. Hong Duong Bamboo and Rattan Co. Lid., Victnam

M5,

Mis

Vietnam Wooden Board, Vietnam
- Kim Tin Group JSC Lid., Vietnam

i} Inresponse, the following exporters/producers from the subject countries Hiled exporter’s
guestionnaire response in the prescribed format:

i

it
iii.
.
.
vi,
vil.
viil,
1%

A,
Xil.
xiil.
Kiv.
NV,
Xvi.
XVii.

Mis
Mis
Mg
hdis
Mfs
Mz
Mis
Mis
% B
My
My
hlie
M5
Mg
Mi's
M/s
Mis

. PT Mukt: Panel Industr, Indonesia

. PT Sumatera Prima Fiberboards, [ndonesia

. Advance Fiber Co. Ltd., Thailand

. Metro MDF Co. Lid., Thailand

. Wisewoods Co. Lid., Thailand

. Green Fiber Co. Ltd., Thailand

. Agro Fiber Co. Lid., Thailand

. Panel Plus MDF Co. Lid., Thailand

, Panel Plis Co. Lid., Thailand

. Vanachai Group Public Co. Ltd., Thailand

. Vanachai Panel Industries Co, Ltd., Thailand

. 5. Kijchai Enterprise, Thailand

. Segamat Panel Boards Sdn. Bhd.. Malaysia

. Robin Resources (Malaysia) Sdn, Bhd., Malaysia
. MDF VRG Quang Tri Wood Jeint Stock Co., Vietnam
. Kim Tin MDF Joint Stock Co., Vietnam

. F5C Vietnam Corporation, Vietnam

k) Pursuant to the mitiation notification, apart from the above producers/ exporters from the
subject couniries, Government of Malaysia, Sri Lanka, Thailand, Vietnam and Indonesia
have also filed the questionnaire response,
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]

The Authority sent Importer’s Questionnaires to the following known importers/users of
subject goods in India calling for necessary information in accordance with Rule 7(4) of
the Rules:
i. Ms. Ply Point
i,  M/s. Jacsons Veneers and Panels P, Lid.
i,  M/s. Label Sales Corpn.
iv.  M/s. Kalinga lmports & Exports P. Lid.
v. M5 Srivan Traders
vi. M Vietory Plywood
vii.  M/s. Thamarapally Brothers
vifi,  M's. Mathew Sons Exports & Imports P, Lid.
ix. Mfs RJ Metals
% M/s Feroke Boards Lid,
¥i.  Krishna Plywoods

m} In response, M/s Thamarappally Brothers Veneers and Panels Pyl Lid. have responded

n)

0}

]

q)

r

and filed importer’s questionnaire response.

The Authority made available pon-confidential version of the cvidence presented!
submissions made by various interested parties in the form of a public file kept open for
inspection by the interested parties. Later on, due to inaccessibility of public hle in the
wake of global pandemic of COVID-19, all interested parties were asked o share the non-
confidential versions of all their submissions with all other interested parties via emails.

Request was made to the Directorate General of Commercial Intelligence and Statistics
(DGCT&ES) to provide the transaetion-wise details of imports of subject goods tor the past
three vears, and the period of investigation, which was received by the Authority, The
Authority has, relied upon the DGCI&S data for computation of the velume of imporis
and required analysis after due examination of the transactions.

The Non-Injurious Price (NIP) based on the cost of production and cost to make & sell
the subject goods in India based on the information furnished by the domestic industry on
the basis of Generally Accepted Accounting Principles (GAAP) and Annexure-111 to the
Anti-Dumping Rules has been worked out so as to ascertain whether Countervailing duty
lower than the subsidy margin would be sufficient to remove injury to the Domestic
Industry.

Considering the fact that the subject goods are being imporied in various
grades/sizes/forms, the applicants have proposed Product Control Numbers (PCNs) in
order to make a PCN-to-PCN comparison for computing the injury margin. After
receiving comments on proposed PCN methodology from the interested partics including
domestic industry Authority proposed to adopt the PCN methodology as published vide
notification 6/17/2019-DGTR. dated 20® December, 2019.

The Period of Investigation (POT) for the purpose of the present anti-subsidy investigation
is from April, 2018 to March, 2019 as the investigation pericd, and data‘information for
the period 2015-16, 2016-17, 2017-18 and the period of investigation as the injury period.
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5)

t)

¥)

w)

x)

¥)

Z)

In accordance with Rule 7(6) of the Rules, the Authority also provided opportunity 1o all
interested parties to present their views orally in a hearing held on 307 July, 2020, All the
parties who attended and presented their views in the oral hearings were requested to file
written submissions of their views expressed orally. The parties were also advised to
circulate non-confidential versions of their written submissions o opposing parties and
were provided an opportunity to submit their rejoinders thereafter.

In accordance with the Rules the Authonty disclosed the essential facts of the case that
would form the basis of its findings in the form of a disclosure statement on 22™ January
2021 and the interested partics were allowed time up to 28" January 2021 to comment on
the same. The comments of the interested parties, to the extent relevant, have been
considered by the Authority and have been addressed in these Final Findings.

Subsequently, another oral hearing was held on 1 7% February, 2021 in view of the change
of the Desipnated Awthority, as per the judgment of the Hon'ble Supreme Court in the
matter of Automotive Tyre Manufacturers' Association (ATMA) wvs Designated
Authority, in Civil Appeal No. 949 of 2006 on 07.01.2011. All the parties who attended
and presented their views in the oral hearing were requested to file written subtnissions of
their views expressed orally. The parties were also advised to circulate non-confidential
versions of their written submissions to opposing parties and were provided an
apportunity 1o submit their rejoinders thereafter. The submissions made by the interested
parties during the cowrse of this investigation, wherever found relevant, have also been
addressed in theze Final Findings.

The Authority issued a letter on 24 March, 2021 to the responding Governments and
producersfexporters from subject countries seeking further information on the alleged
provisions for goods and services in the subject countries and were asked to provide the
information by 31% March, 2021 which was later on extended till 5 April based on the
reqquest tor extension by few interested parties.

Information provided by the interested parties on confidential basis was examined with
regard to sufficiency of the confidentiality claim. On being satisfied. the Authority has
accepted the confidentiality claims wherever warranted and such information has been
considered as confidential and not disclosed to other interested parties. Wherever possible,
parties providing information on confidential basis were directed o provide sufficient
non-conlidential version of the information filed on confidential basis,

Wherever an interested party has refused access to or has otherwise not provided
necessary information during the course of the present investigation, or has significantly
impeded the investigation, the Authority has considered such parties as non-cooperative
and recorded these Final Findings on the basis of the facts available.

Verification of the information provided by the Applicant Domestic Industry by way of
table study, to the extent deemed necessary, was carried out. Only such verified
information with necessary rectification, wherever applicable, has been relied upon for
the purpose of these Final Findings.

Desk Verification of the information provided by the producers! exporlers, 1o the extent
deemed necessary, was camied out by the Authorsty and has been relied upon for the
purpose of these Fmal Findings.
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aa) A Disclogure Statement was issued to interested parties on 215t Apnil 2021 contsining

essential facts under consideration of the Designated Authority, giving time up to 26th
April 2021 to furnish comments, if any, on the Disclosure Statement. The Authority has
considered post disclosure comments received from inferested parties appropnately in the
present [ingl Gndings.

bb) The exchange rate adopted by the Authority for the subject investigation 1s USS1 = 370,82

ce} In these Final Findings ****° represents information fumnished by an interested party on

confidential basis and so considered by the Authority under the Anti- Subsidy Rules, 1995,

C. PRODUCT UNDER CONSIDERATION AND LIKE ARTICLE

4. At the stage of initiation, the product under consideration was delined as:

The product wnder considerarion in the present investigation is *fitwe board of
waod or ather ligneous marerials, whether or not bonded with resing or other
argemic substances *, classifiohle under classifled wunder heading 4411 of the Firsi
Schedule to the Customs Tariff Ace, 1973 (31 of 1975}

C.1. Submissions made by the Domestic Industry

5. The submissions made by the domestic industry with regard to product under consideration
anid like article and considered relevant by the Authority are as follows;

a)

b}

d})

2)

The product under consideration is “fiberboard of wood or other ligneous materials,
whether or not bonded with resins or other organic substances™.

Fiberboards is a type of engineered wood product that is made out of wood fikers. Types
of fiberboard -inclede medium-density  fiberboard (MDF), and hardboard (high-density

. fiberbeard, HDF), The scope of the product wnder consideration also includes laminated

fiberboard. It is used in building and constrction, furniture, industrial, handicrafis
purposes, ete.

Following are excluded from the scope of the product under consideration -

d. Flooring boards
b. Sunmica

¢.  Insulation board
d. Coir boards

i, Jute fibre board

The unit of measurement prescribed by the Govt. is “weight™. The product under
consideration is measured in terms of numbers, pieces, Square Meter, Cubic Meter
(CBM), Kgs. and MT. Weight has been adopted, with MT as the umt of measurement,

Hardboard is included in the PUC as seen from the initiation notification. The domestic
industry strongly objects to its exclusion. The PUC does not include plyboard. The
interested partics have not provided any details on product 1vpes not manufactured by the
domestic industry. The CESTAT order in Huawei Technologies Lid. v. Designated
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£

Authority is relied on where it was held that it is not necessary for the domestic industry
to manufacture cach and every grade/type of the PUC,

There is no difference in the subject goods produced by the domestic industry and
exported from subject countries. Subject goods produced by the domestic industry and
imported from the subject countrics arc comparable in terms of physical & technical
characteristics, manufacturing process & technology, functions & uses, product
specifications, pricing, distribution & marketing, and tariff classification of the goods. The
two are technically and commercially substitutable. The consumers are using the two
interchangeably. The produet manutactured by domestic mdustry is like article to the
product imported from subject countries.

.2, Submissions made by the other interested parties

6. The submissions made by the exporters, importers, users and other inferested parties with
regard to product under consideration and like article, and considered relevant by the
Authority, are as follows:

a)

b}

cl

d)

The hardboard is not included within the scope of the PUC since it has not been specified
in the Final PCN notification or the Initiation Notification. The Authority stated in the
Disclosure Statement that hardboard is within the scope of the PUC which 15 contrary to
the Domestic Industry’s position, Hardboard is excluded from the scope of the PLIC as
evident from the PCN finalized by the Authority. Hardboard is not “like™ anticle io
products identified in the PCN. Even the domestic industry has acknowledged the same
A clarity on the same is required.

The scope of the PUC will include MDF, plywood, and blockboards as long as it is made
up of wood fiber. These three are produced by Century Plyboards also. Plyboard should
also be included within the scope of PUC as plyboard 15 like the product to fibreboard and
the same is made up of wood fibres bonded with raiging and other organic substances,
Those sub-categories of fibreboard not produced by the Domestic Industry should be
excluded,

In the previous investigation concerning subject goods, the Indian producers as well as
the Authority has adopted weight as the unit of measurement.

Alithough prescribed unir 15 *weight', custom authorities have cleared goods quantified in
weight, cubic meters ("CBM’) as well as in weight.

Authority is requested o0 confirm CBM as unit of measurement in the present
investigation.

Even the Domestic Industry sells indomestic market using CBM as o unil. Annual Reports
of the Domestic Industry show CBM as the unit. Worldwide, CBM is recognized as the
unit of measurement.

Conversion of CBM into MT may not reflect the actual volume and prices of imports since
CBM and MT do not have a linear relationship for conversion, Conversion may result into
in skewed and incorrect assessment.
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h) Cubic meters have been used as the unit of measurement in a plethors of past
investigations by the Authonty.

1) The Authority has not prescribed any unit in the present investigation. The Authority
should use cubic metric as the unit of measurement as in the previous investigations.
Although Customs Tarifts Act uses weight, the Indian Customs cleared goods in CBM as
well, The domestic producers undentake sales in domeatic market in CBM. The Annual
Report of the domestic producers uses the same wnit. CBM is globally recognized and
commercially used. The Authority has prescribed PCN in the present case based on
product specifications and not on weight,

C.3. Examination by the Authority

7. The Authority has noted the submissions made by various interested parties with regard 1o
scope of the product under consideration and like article offered by the domestic industry.

& The product under consideration (PUC) in the present investigation, is “fibre board of wood
or other ligneous materials, whether or not bonded with resins or other organic substances”,
Fibreboards is a type of engineered wood product thai is made out of wood fibers, Types of
fibreboard include medium-density fibertboard (MDF) and high-density fiberboand (HDT).

9, Following are excluded from the scope of the product under consideration

a) Flooring boards

b} Sunmica

) Insulation board

d} Coir boards

&) Jute fibre board

[t Moulded Door Skin

10. The produet iz classified under heading 44.11 of the First Schedule to the Customs Tariff Act,
1975 (51 of 1975). The scope of the product under consideration 15 the products classifiable
under following HS codes:

i Fibre hoard af wond ar other ligneous materials, wiether or not bonded
with resing or other organic subsiances
- Medium density fibre board (MDE)
41112 - O a thickness not exceeding Smm
141113 — (3 a thickness exceeding Smm but noi exceeding Ymm
#4111 14 ~ (Y a thickness exceeding Ymm
- {hther: |
41192 — (X @ dengsity exceeding (0.8 gmiem3
417 93 - Of a density exceeding 0.5 gmiom 3 but noi exceeding (1.8 gmicm 3
41T - €} a denvity not exceeding 0.3 pmicm

11. The subject poods are being imported in various grades/sizes/forms, the applicants have
proposed Product Control Numbers (PCNs) in order to make a PCN-to-PCN comparison for
computing the injury margin. The Authority vide initiation notification requested parties to
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F2,

13.

14.

15.

provide comments on the PCN proposed by the Applicants. After considering the views of
the interested parties on the PCN, the Authority vide notification 6/17/20019-DGTR dated 20™
December, 2019 finalized the following PCN.

o1y Parameter Explanation

1. Diensity This refers to the density which belongs 1o

M: Medium Density Fiberboard

H: High Density Fiberboard

2. Thickness | This refers to mnge of thickness

X : of a thickness not exceading Smm

Y: of a thickness exceeding 5 mm but not exceeding 9mm
Z: of a thickness exceeding 9 mm

Plain  and | This field represents whether plain and non-plain:
Non-Plain | P: Plain

N: Mon-Plain (Laminated or Printed or Painted)

lad

4, Application | This field represents whether it is used for interior or exterior
Type purpose.
I: Inferior

E: Exterior

As regards Plywood in the scope of product under consideration, it is noted that the Applicants
have filed the present investigation for imposition of anti-subsidy duty on Fibreboard. The
Applicants have never requested imposition of anti-subsidy duty on Plyboard and the
information of the same is not on records. Therefore, the same is outside the scope of the
present investigation.

With repard to the arpument of Unit of measurement, the Authority for the purpose of present
investigation has considered CBM as a unit for measurement.

With regard to like article, Rule 2(ca) of the Anti-subsidy Rules provides as under:

“like ariicle” means an article which is iderticad or alike in all respects to the article under
imvestigation or in the absence af such article, anather ariicle which although not alike in
all respects. has characteristics closely resembling those of the articles wnder
imvestigration.

It is noted that there is no known difference in the subject goods produced by the Indian
industry, and product under consideration exported from subject countries. Subject goods
produced by the Indian industry and imported from Malaysia are comparable in terms of
characteristics such as physical characteristics, manufaciuring process & technology. functions
& uses, product specifications, pricing, distribution & marketing and tariff classification of the
poods. The two are technically and commercially substitutable. The subject goods produced
by the domestic industry are like article to the product under consideration imperted from
subject countries within the scope and meaning of Rule 2{d}) of anfi-subsidy Rules.

D. SCOPE OF DOMESTIC INDUSTRY & STANDING
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L1, Submissions made by the Domestic Industry

16. The submissions made by the domestic industry duning the course of the mvestigation with
regard to scope of domestic industry & standing are as follows:

a)l

b

c)

Applicant companies’ production constitutes more than 50% of Indian production.
Accordingly, the applicant companies account for “a major proportion” of Indian
production and therefore constitute “Domestic [ndustry”™ within the meaning of Rule 2 (b)
of the CVD Rules.

Including applicants there are only 9 producers of the subject goods m Indian. The
domestic industry has determined the total Indian Production taKing into accounts
production of all the 9 producers as per their own information, Following are the only
producers of the product under consideration in India,

L Greenply Industries Limited

i, Rushil Decor Limited

ii. Century Plyboards {India) Lid.

iv, Action Buildwell

v. Shirdi Industries Limited

vi. Mangalam Timber

vil. Pioneer Panel Product

viii. Metro Panels

ix. Ranga Particle Board

The applicant companies have neither imported the subject goods nor are related to any
exporter or importer of the subject goods in the subject countries and importers in India
either directly or indirectly.

1.2, Submission of other interested parties

17. The submissions made by interested parties with regard to the scope and standing of the
domestic industry are as follows:

al

b)

¢}

d)

As per the data collected by the Respondents, the production of Applicants is 230k MT
only and sccounts for 13-23% of the total Indian production.

The producers of MIDDF, plywooed, and blockboards should be included in the scope of the
domestic industry to determine total Indian production.

Annual Reports of the applicants shows that Indian industry is fragmented and there are
multiple new producers. Moreover, certain producers fall in MSME sector. but Applicants
have only listed total of 9 producers in India. Authority is requested to include other
producers in the scops of T as well.

Mo evidence has been provided io confirm production of other Indian producers, As per
para 4.9.16 af the Manual of Operating Practices for Trade Remedy Investigations issued
by DGTR, the Designated Authority should independently venify the iotal domestic
production of subject goods in India. The role of the investigating authonity in objectively
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e)

h)

determining total production was emphasized in China — Broiler Products case.
Determination of total production should be conclusive and not mere assertion. The
Manual of Qperating Practices is relied on. Letter of support at a belated stage should not
be taken on record.

According to information collected by Thai Govemnment, threc domestic producers
collectively do not account for & major propertion of total domestic production and does
nid qualify as Domestic Indusiry. Applicants™ share is only 24.45% as per the Royal Thai
Government.

The Annual Report of the Applicants state that the Indian industry 15 fragmented and has
numerous MSMEs. However, the Applicant has claimed that there are only 9 producers
of the subject goods in India. The Applicant has failed to sceount for production of various
other producers in India.

The WTO Panel report in China — Broiler Prodocts explained on the role of the
investigative authority to objectively detenmine the total production as well a5 scope of
the DL The same should be conclusive and not mere assertion. The Manual of Operating
Procedures states the DA should independently verify the total domestie production. The
Authority is requesied 1o include other domestic producers within the scope of DI Belated
[ling of support letiers if any should not be taken on record.

Public file maintained by the Authority does not show that the supporting producers have
filed the supporting producer’s questionnaire. Clarification is required on whether the
Authority has considered supporters in the present application.

.3, Examination by the Authority

| 8. TH-: application hag hl::-l:'l‘l filed by Greenply Industries Limited/ Greenpanel Industries
Limited, Century Plyboards {lndia) Ltd. and Rushil Decor Limited. As per the evidence
available on record, following are the other producers of the product under consideration, who

20.

have supported the application and provided details of their production.

a) Action Buildwell

b) Shirdi Industries Limited
¢} Mangalam Timber

d) Pioneer Panel Produet
e} Metro Pancls

f) Ranga Particle Board

. As per the evidence available on record, production of the applicants account for ***% of the
total domestic production. Further, as per the available imformation, the applicants have
neither imported the subject goods from subject countries nor are they related to any other
producer/exporter of subject goods in subject countries or any importer in india. Further, the
applicants account for a major proportion in Indian production of the subject goods.

The Authority, therefore, determines that the applicants constitute domestic industry within
the meaning of Rules 2(b) and satisfy the criteria of standing in terms of Rules 6(3) of the
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CWIE Rules

E. ISSUES RELATING TO CONFIDENTIALITY

E.l. Submissions by domestic industry

21. The following submissions have been made by the domestic industry with regard 1o
confidentiality issues:

i)

b)

c)

d

€)

zl

h}

Diespite the speeific instructions, by the Authority mandating exporters and governments
o provide a meaningtul non-confidential version of the gquestionnaire response. On
failure to provide the same, the information shall be disregarded. In the few cases where
information has been provided, the same is excessively confidential. No meaningful
summary has been provided to the Domestic Industry.

Cestionnaire Responses submitted by parties, Metro and Advance, stand out in terms
of exploiting and grossly violating the confidentiality provision. It 15 seen that entire
replies in standard questionnaire have been claimed as confidential. Domestic Industry
fails 1o understand need for confidentiality in providing details about a subsidy program.

The responding exporters have claimed excessive confidentiality on information which
is publicly available. The exporters have not provided meaningful non-confidential
summatries to the information claimed confidential. It is requested to the Authonty to
reject the questionnaire response [Tled by the above opposing interested parties and base
the determination on facts available.

Market share and production have been provided in the NCV as per Trade Notice. The
Petitioners are unable to produce production of other producers as it is third party
information and DM is not authorised to disclose the same.

On the issue of sharing the DGCI&S data, the decision in Exotic Décor Pvi. Lid. v DA
and Ors, relied on by interested parties, is not applicable to the present case. As held by
the SC in DA v, Haldor Topsoe A/S, only those principles of natural justice provided in
the statute are applicable. Meither Indian Rules nor WTO law requires data to be given
in any preseribed format as long as it is available to interested parties.

O issue of compliance with the Trade Notice 1(0/2018, the DI includes two producers
till 2016-17. Now giving all data would help understand performance parameters of the
third producer which is business sensitive,

Muarket share and production have been provided in the NCV as per Trade Notice. The
Petitioners are unable to produce production of other producers as it is third party
information and DI is not authorised 1o disclose the same.

On the issue of sharing the DGCI&S data, the decision in Exotic Decor Pyvi. Lid. v DA
and Orrs, relied on by interested parties, is not applicable to the present case. As held by
the SC in DA v, Haldor Topsoe A/S, anly those principles of natural justice provided in
the giatute are applicable. Neither Indian Rules nor WTO law requires data to be given
in any prescribed format as long as it is available to interested parties.
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1)

i

On igsue of complionce with the Trade Notice 1072018, the DI includes two producers
till 2016-17. Now giving all data would help understand performance parameters of the
third producer which is business sengitive.

The questionnaire responses filed by §. Kijchai and Thamarapally Brothers should be
rejected for pross violations of the laws of confidentiality.

k} The Disclosure Statement issued shows that the responding producers/exporters have

)

availed certain programs but suppressed them in the EQRs, The extend of suppression
of information warrants application of adverse faets available and raises questions on
adeguacy and accuracy of information provided.

The unit of measurement was changed by the designated authority on the argument
raized by the interested parties.

E.2. Submissions by other interested parties

22 The following submissions have been made by other interested parties with repard (o
confidentiality issues;

a)

]

cl

d)

el

]

by

Trade Notice/guidelines/judgments issued on confidentiality for ADD are also squarely
applicable in subsidy investigations and the DI be compelied 1w follow the said guidelines
in totality

Applicants have not provided information in the non-confidential version (NCV) as per
the Trade Motice 1201 R,

The NCV of the Petition does not allow for a reasonable understanding of the sllegations
and impairs the ability of the exporters to defend their interests,

Trade Notice is binding on Authority; therefore, Applicants cannot be allowed (o act in
contradiction o the Trade Motice.

The claim of excessive confidentiality is contrary to Rule 8 of the CVD Rules, principles
of natural justice, and binding precedents of the CESTAT and other judicial forums.

Petitioners have not provided any information with respect to their production or market
share in Annexure 2.2 of the petition. Aggregate production of DI and share in the market
has not been provided.

Trade Notice/guidelines/judpements issued on confidentiality for ADD are also squarely
applicable in subsidy investigations and the [ be compelled to follow the sad guidelines
in totality, Ref: Sterlite Industries (India) Ltd. v. Designated Authority, confidentiality
should not be granted automatically and should be based on thorough scruting.

Information like demand, production quantity. sales quantity etc has been claimed
confidential without which it is difficult for other interested parties to examine the injury
parameters.
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i} In present case, confidentiality has been granted by Authority automatically without a
thoreugh evaluation of the information to which the confidentiality claim pertains. Ref:
H&R Johnson (India) Lid. v. Designated Authority, Designated Authority should be
satisfied about the confidentiality of the information on the basis of vanous factors. DS
397 Furopean Communities ~ Certain Iron and Steel Fasteners, under Article 6.3 of ADA,
it iz for the party to show good cause for claiming confidentiality and the Authority needs
to objectively assess the pood cause alleged and further serutinize the claims.

j) The principles laid down in Trade Notice 10/2018 shall mutatis mutandis apply to the anti-
subsidy investigations as well. The Application is not as per the Trade Notice as applicable
for 3 or more producers. The Rules are identical for both Anti-Dumping and Anti-subsidy,

ky DI used DGCI&S transaction wise data, but the same, as well as segregated data has not
been placed in the Public file for inspection. [n Exotic Décor Pvt. Ltd. v DA and Ors., it
was held that data provided is to be supplied in the same form and manner as filed before
the Authority. It has been requested to provide data in excel format as the same 15 already
on record.

1) Petitioners have not provided the transaction wise import data relied upon. [t is unclear
whether all the trapsactions have been included as PUC and non-PUC. Further, the
Petitioners have failed to provide segregation methodology.

m) The Indonesian producers have cooperated with the Authonty throughout the
investigation and submitted all required information.

n} Petitioners have revised data from MT 1o CBM at the fag end of the investigation without
providing the non-confidential revised data to other interested parties. Petitioner have

never provided volumes and other injury related information in cubic meters.

o) The claims by the domestic industry on confidentiality claims by the Royal Tha

Government (RTG) is baseless. RTG has completely cooperated with the investigation,
Metro Group has provided all requisite details and reasons for confidentiality.

p} The alleged related companies of Kim Tin are only users and not involved in the
production or sale of the subject goods.

E.3. Examination by the Authority

23, With regard to confidentiality of information, Rule & of Anti-Bubsidy Rules provides as
follows:

“Confidential information. ¢ 1) Notwithsianding amything contatned in subrule ¢1). §2), (3)
and (T) af rule 7, subride (2} of rule 14, subrwle (4) of rule 17 and subrale (3) of rule 19
capies of applications received under subrule (1) of rule & or any other informaiion
provided to the designated authority en o confidentiol basis by any party in the course of
investigation, shall, upon the designated authority being satisfied ay to its confidentiality,
be treated ax such by it and no such information shall be disclosed to any other party
without specific authorisation of the party providing such information.
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24,

22,

21

(2 The designated authority may reguire the parties providing information on
corfidential basis to furnish non-confidential summary thereof in sufficient defarly to
permit @ reasonable understanding of the substance of the confideniial information and
ift in the opinion af a party providing such informarion, such informaiion v not suscepiible
of summary, such parfy may submil to the designated authority @ stalemert of Feasons
wity summarizotion ts m possible.

(3) Notwithstanding anywhing comained in subrule (2}, if the designated authority, is
satisfied thar the reguest for confidentiality is not warranted or the supplier of ithe
information is either unwilling to make the information public or to authorise iy
disclosure in generalised or summary form, it may diseegard such information

The Authority made available non-confidential version of the information provided by various
interested parties 1o all interested parties through the public file containing non- confidential
version of evidences submitted by various interested parties for inspection.

Submissions made by the domestic industry and other opposing interested parties with regard
to confidentiality w the extent considered relevant were examined by the Authority and
addressed accordingly. Information provided by the interested parties on confidential basis
was examined with regard to sufficiency of the confidentiality claim, On being satisfied, the
Authority has accepted the confidentiality claims, wherever warranted and such information
has been considered confidential and not disclosed to other interested parties. Wherever
possible, parties providing information on confidential basis were directed to provide
sufficient non-confidential version of the information filed on confidential basis. The
Authority made available the non-confidential version of the evidences submitted by various
interested parties in the form of public file. The Authority also notes that all interested partics
have claimed their business-related sensitive information as confidential,

. As regards Mfs S Kijchai's submission of Exporter’s Questionnaire Response, it is seen that

it has failed to provide a nveaning ful summary of the confidential submissions in the form of
Non-confidential version submitied to the Authority. In the limited summary provided by the
company, it has asked to refer to Confidential version for most of the detailed information.
Similarty, M/s Thamarappally Brothers Venners and Panels Pvt. Lid has filed the lmporter's
Questionnaire Response but has not circulated the non-contidential version to the other
interested parties. The Authority notes that such a limited submission and noa-cireulation has
impeded the opporiunity for the other interested parties to make meaningful comments on the
Exporter and Tmporter Questionnaire responses filed by the above companies. The Authority,
therefore, holds to reject the response filed by the aforementioned companies in view of
violation of sub rule 2 of Rule 8 of Anti-Subsidy Ruoles, 1995,

As regards disclosure of DGCI&S data, the Authority’s Trade Notice No. 7/2018 dated 15th
March, 2018, prescribes the procedure for collecting DGCI&S data for Domestic Industry as
well o for other interested parties, The interested parties, thus, had access to procure DGCI&S
data by following the procedure prescribed as per the Trade Notice and defend their interests.
The Authority thus notes that the procedure being applied is consistent, uniform across
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investigations and provides adequate opportunity to the interested parties to defend their

intersasts.

F. MISCELLANEOLS SUBMISSION

F.1 Submissions by domestic industry

28. The foliowing submissions were made by the domestic industry:
a) Interim duties should be imposed in the instant case for the following reasons:

19

Ll

v,

Vi

Vi, -

viil.

ix.

Sinee secking further information from responding governments and producers
and a detailed investigation will be time consuming, 1t 15 requested that interim
duties be imposed.

Averape capacity utilisation of the DI declined to 60%% in the POI lrom 109%% 1n
20N 6-17. It has declined further due to the COVID situation,

Imports from the subject countries increased during the POL

Demand has declined to 20% of what it was in the POL Even after a full
recovery from the COVID situation, it is expected 1o be around 40-60%. This is
because the PUC is not &n essential good and the decline in buying power,

Installed capacity in major exporting countries is substantially higher than
domestic demand.

They also benefit from significant countervailable subsidies exceeding 30% and
thus able to reduce prices. With decline in capacity utilisation, the DI is expected
to suffer an overall increase in cost of production and will be required to sell at a
ressonable price even 1o recover Costs.

The imports were cheaper than the DI during the POI, Though the DI has 1o
increase prices o recover mcreasing costs, the DI faces a price pressure from the
impors.

[f unprotected for & months, the industry will fall into sickness due fo
outstanding loan of Ks. 1000 crores and cumulative wage bill of Rs. 750 crores.

Low capacity utilisation will lead to low RM usage and thus impact livelihood of
farmers,

b} The Sr Lankan exporters should be held non-cooperative due to their failure to file
Questionnaire Responses.

¢) The ASCM only réquires the Applicant to produce reasonably available evidence at the
time of filing Application. WTO Panel Report in China- Flat rolled electrical steel from
US (DS 414) is relied on. The Applicant has produced all evidence available in the public
domain and the same was scrutinised by the DA. Pre-initiation consultation with
povernments of subject countries was also conducted.

Page 16 of 173



d) With regard 1o FSC'2 elaim that they do not export to India and hence the investigation is
not applicable to them. the questionnaire instructions state that the Company is supposcd
to reply to the extent it relates 1o them.

¢) A single subsidy margin and injury margin should be granted to individual companics
related to each other. The following should be treated as a group: (a) Vanachai Uroup and
Vanachai Panel { Thailand). (b} Panel Plus Co. and Panel Plus MDF (Thatland), (¢} Kim
Tin and FSC (Vietnam), and {d) Green Fiber and Agro Fiber (Thailend). Even if no margin
is quantified for FSC, Kim Tin's margin should be cumulated with it.

f} Only one imporier filed & questionnaire response and showed no commitment to the
investigation post filing of response. Further. no uscrs participated in the investigation.
The ahsence of participation and questionnaire response from users show that they are not
adversely impacted by the present investhigation.

g) The imposition of countervailing duty is in the interest of the domestic manufacturers as
it will arrest the decline in performance of the indusiry and redress mjury suffered. It
would also be in the interest of consumers as it is in the interest of consumers and pubhic
at large that a competitive domestic industry exists. Mot protecting the domestic industry
would directly jeopardize investments and lead to unemployment of many. The eventual
impact on end products will be insignificant, Due to widening trade deficit and dwindling
forex reserves, it is important to rely more on domestic production capacitics. The
domestic industry directly and indirectly creates 20,000 to 23,000 employment and has
significant potential to increase farmers” income.

hy The injury to the domestie industry is due to low priced imports, The domestic imdustry is
unclear on the extent to which low prices is due to dumping and due to subsidies withug
the overall injury margin. The domestic industry has'not sought relief beydnd the injury
margin, Dumping or subsidy need not be the only causc of injury suffered by the domestic
industry. There is no bar on simultancous AD and CVD investigations. The CESTAT
order in Suncity Sheets Pvit. Lid. v, Union of India, later upheld by the Supreme Court, is
relied on.

i} The present investigation being a fresh investigation should be restricted to the POl only.
The Authority does not examine post-POL Raising arguments on post-POT at such a
belated stage shows malafide intention of the interested parties, The post-POI information
on record in the AD investigations on Thick MDF and Thin MDF shows domestic industry
i suffering injury even in post-PO1.

F.2 Submissions by other interested parties

29, The following submissions have been made by other interested parties:

a) Application lacked any evidence showing that the alleped subsidies were being availed by
the producers! exporters.

b) Policy documents alone cannot be construed as reliable evidence to justify the existence
of a subsidy being availed by the producers’ exporiers,
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¢}

d)

e}

B}

Y]

i)

i

k)

Initiation of CYD investipation without such cvidence goes against Article 11 of the
ASCM and Rule 6 of the CVD Rules,

Existence of a program cannot be treated as existence of countervailable subsidy unless
countervailability is proven.

The Petitioner claims the subsidy margin is substantial and quantifies them for each
country without explaining the basis of the caleulation. The Petitioner has also admitted
in the petition on p. 52 that the subsidy margins are not precisely quantified.

The initiation of the investigation has mischaracterized and misinterpreted the Trade
Policy Repont especially with regard to log export ban and investment and taxation
regulation on the Indonesian fiberboards industry. The initiation does not satisfy the
requircments under Article 11.1, 11.2 and 11,3 of the ASCM.

Evidence from past anti-subsidy mvestigations in other jurisdictions cannot automatically
apply in this investigation especially when there is a different produet in this investigation.

The applicant had not submitted sufficient evidence of injury and causal link for initiation
of investigation,

Request for interim duties due to violation of Rule 11 of Questionnaire by Indonesian
exporters is baseless and without merit. The claim under low-capacity atilization is
bascless, and misleading. The claim on increased imports is misleading and wrong since
Sri Lanka was wrongly included in cumulative assessment despite de minimis imports and
since Indonesian imports declined significantly in the POL The claim under likely decline
in demand is without any evidence and likelihood analysis has no relevance. The claim of
significant countervailable subsidy exceeding 30% i3 without any support of facts and
evidence. The claim based on dependence of farmers is not appropriate since there is o
public interest clause in the anti-subsidy rules.

The claim for interim duties is not warranied since it is based on temporary adversities
due (o huge capacity additions. There is po reduction in production. Reduction in capacity
utilization is duee to capacity additions, and trends in imports have no correlation to the
financial gituation of the DI. DI has failed to show any senious injury on account of alleged
subsidized imports.

The Applicants have failed to provide any additional and relevant facl warranting
recommendation of provisional duties, The Applicants have failed o demonstrate the
instant casc is “appropriate”™ for the same.

The subsidy claims made by the Applicant in the present investipation are mere assertions
which are unsubstantiated with documentary evidence. The same does not meet the
requirement for initation under the ASCM. The WTO AB Report in US — Large Civil
Afreraft (2nd complaint) is relied on

m) The subsidy margins should not be cumulated by merely adding individual subsidy

nj

margins. The same should be on the basis of weighted average method.

Since FSC has not exported the subject goods to India, the margins should not be
cumulated.
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o) Imposition of duties will impact ¢ost of production for downstream industry and affect
their profits and performance during time of COVID-19 pandemic. They also make the
downstream Indian product un-competitive to global producers leading to increase of their
mmparts,

p) There is no reason for the non-application of Annexure 11 for the calculation of NIP,

) Any imposition of CVD would be harmful to the interest of the country as it will result in
uniressonable profits for the DI and the burden will fall on the consumers.

ry In a parallel 3SR investigation. the Applicants claimed thai injury is due to dumped
imports from China, Malaysia, Thailand and Sri Lanka. As per DI, injury is nol
attributable to the alleged subsidy from subject countries alone.

s} The steep increase in the profits of DI during the post POl peniod even wathout CVD
should be considered while examining causal link. This shows that the pressure on the [
was due to slowdown in real estate and the same has started 1o mitigate. [t would be unfair
and against public inferest to impose CVD when the situation has improved. The Authority
is not barred from examining post-PO1 data. The quarterly results of Century MDF
Division and Greenply are relied on.

F.3 Examination of the Authority

30.

31.

33.

34,

As regards adequacy and accuracy of the petition, the same has been analysed by the Authority
at the stage of initiation and the Authority found that there is prima facie evidence of existence
of countervailable subsidies on production and export of the subject goods in the subject
countrics and such subsidized impeorts are causing material injury to the domestic industry
through their volume and price effects.

Ay regards interim duties, the same has not been recommended in view of the facts and
circumstances of the present case.

. As regards conducting parallel anti-dumping and anti-subsidy investigations, the Authorily

notes that there is no bar in conducting such parallel investigations.

As repards argument of considering mformation for post period of investigation, it is noted
that the present investigation being a fresh investigation, there is no requirement of
eonsidering post period of investigation mformation.

As regards argument regarding cumulation of marging of related companies, it is noted that it
15 an established practice of the Department that margins of the individual related companies
are cumulated for the Group Companies.

DETERMINATION OF SUBSIDY AND SUBS

33,

The petition filed by Domestic Industry provided prima facie evidence of exisience of
countervailable subsidies in the subject countrics to initiate the instant investigation.
Consultations were held with the Government of Indonesia, Malaysia, and Vietnam on 109
Oet 2019, 9 Ocet 2019 and 11" Oct 2019 respectively. The Government of Thailand did not
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avail the opportunity for consullation, The Government of Sri Lanka availed the opportumity
for pre-inuiation consultations by only making wntlen submissions. The producers and
exporters from Indonesia, Malaysia, Thailand, Sn Lanka, and Vietnam were advised 1o file
responses to the questionnaire and were given adequate opporiunity to provide venfiable
evidence on the cxistence, degree and cffect of alleged subsidy program for making an
appropriate determination of existence and quantum of such subsidies, if any.

36. The Government Questionnaire Responses have been filed by Governmenis of Indonesia,
Malaysia. Thailand, Vietnam. and Sn Lanka.

37. The following producers/exporters from Indoncsia, Malaysia, Thailand, and Vietnamn have
filed Exportet’s Questionnaire Responses:
L Mis, PT Mukti Panel Industries, Indonesia
1. M/s. PT Sumatera Prima Fiberboards, Indonesia
i, M/s Segamat Panel Boards Sdn. Bhd., Malaysia
iv. M/s. Robin Resources (Malaysia) Sdn. Bhd.. Malaysia
v. M/s. Advanee Fiber Co. Lid.. Thailand
Vi. Mz, Metro MDF Co. Ltd.. Thailand
vil.  Ms. Wisewoods Co. Lid.. Thailand
vili. M/s. Green Fiber Co. Lid., Thailand
B, Mg, AgroFiber Co. Lud., Thailand
. M/s. Panel Plus MDF Co. Lid., Thailand
¥i. M/z, Panel Plus Co, Ltd., Thailand
xii.  M/s. Vanachai Group Public Co. Ltd., Thailand
xiii,  M/s, Vanachai Panel Industries Co, Ltd.. Thailand
xiv. Mg, 8, Kijchai Enterprise, Thailand
xv.”  Mis. MDF VRG Quang Tri Wood Joint Steck Co., Vietnam
svi.  Mfs Kim Tin MDF Joint Steck Company, Vietmam
v, Mis FSC Viemam Corporation, Viemam

38. None of the producersiexporters of the subject goods from 5r Lanka have filed Exporter
Questionnaire’s Response.

G. General overview of the alleged Subsidy Programs

(5.1, Submissions made by domestic industry

39. The following submissions were made by the domestic industey:
i The evidences for countervailability of the afleged subsidy programs have been
provided in the detsiled one pager. All parameters as per the ASCM and Indian
CVD Rules have been met.
ii. Various investigating authorities have found that the forestry sector of the timber
industry in Indonesia is within the control of the government and prices of wood
producis are unfairly low due to this government intervention. Since the raw
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iii.

Vi

Vil

viii,

X1

%ii.

i

material used in both the paper industry as well as fiberboard industry are similar,
i.e.. “timber"”, the cases on paper industry are relevant to the present investigation.
As per evidence collected by the domestic industry, rubber wood prices cannot be
less than USD 54.02MT during the POL

The following are to be considered as “facts available™ for the alleged subsidies
from Indonesia. For Program MNo. | and Program No. 2, the Govemment of
Indonesia ((O1) have subsidised the price of the essential input, ie., wood/ logs.
The term “timber” under Program No. 1 & 2 for Indonesia 15 not limited Lo any
specific type of wood, Rubber wood falls within the scope of the same.

The PUC cannot be produced ysing rubber wood waste or fiber or paper as claimed
by interested parties. They are revising their submissions and making misleading
andl false statements.

Though raw materials may be purchased from private plantations, the level of
government distortion feaves the timber market in Indonesia distorted. The
dominant role played by the government artificially lowers the markel prices. The
US DOC’s analysis in *“Coated Free Sheet Paper from Indonesia’ and “Certain
Uncoated Paper from Indenesia’.

Program MNo. 3 is available to all exporters, The scheme was held countervailable
by the Authority in the Copper CVD case. Para 61 of the Disclosure Statement
shows P'T Bank Negara is a public body. The other interested pariics are making
falsc and misleading statements. For Program No. 3 for Indonesia, the exporter
had the cpportunity to suppest appropriate benchmark. Considering the
suppression of facts, the Authority is entitled to apply facts available. Preferential
lending 15 practiced irrespective of the currency. Such interest rates are lower than
those preseribed by IMF, World Bank and Central Bank of the countries.

The Authority in previous CVD investigations in copper wire rods, tempered glass,
float glass, and stainless steel found export facilitation provided by the EXIM bank
to be countervailable. Won-availment of a program does not make it non-
countervailable,

The responding producersiexporters have acknowledged that they are availing the
benefit under Program No. 5. The program was held countervailable in the Copper
CVD case. Program No. 6 was also previously held countervailable in the Copper
CVD ease. The GO has failed to provide relevani legislations for the program.
Program No. 7 is not permissible as per foomote 1 to the ASCM and hence.
ptohibited. The same was found countervailable in the Copper CVD cage.

The (GO as well as the responding producersiexporters have failed to acknowledge
and provide relevant information on the provision of land and electricity at LTAR.
The Applicants have submitied relevant information and evidences for the same.
The responding producers/exporters from Indonesia have not responded to the
Standard Questions for Progeam Mo, 1. No evidenee has been provided for using
private plantations. The GOI rubber subsidies and AETS also makes raw material,
i.e., wood cheaper.

None of the responding producers/exporters have responded to the Standard
Questions for Programs Mo, 2, 3. 4, 6, 8, and 9. No evidence has also been
produced to show non-availment of these programs.
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iV,

mV-
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xVil,

MV,

ML

%X11.

XTI

XXV,

For Program No. 10 as raised by the GOI, Sumatera has not responded to the
Standard Questions. Additionally, Mukti denies availing the benefit under the
program while GO siates that they have availed the benefit. The Authority is
requested to verify the elaim by Mukti Panel that Government of Indonesia has
clarified the non-evailment of Program No. 10 for Indonesia. The said letter was
not provided to the domestic industry.

The responding producersexporters from Indenesia have denied any impact on
domestic prices by the log export ban. This cannot be tree.

GOl and responding producersexporters from Indonesia have not denied the
existence of the export ban. The Applicant does not claim the ban itself is a
countervailable subsidy but that it has distorted domestic prices. thus providing
logs at LTAR.

The responding producers/exporters have provided incorrect information about
Program No. 1. Since 83% of land 15 owned by the government and wood supplicd
is subsidised, it is nearly impossible that the program was not availed. The scheme
was found countervailable in the following investigations hy the US Authority:
Certain Lined Paper Products from Indonesia and Certain Uncoated Paper from
Indonesia. The case regarding the paper industry is relevant to the instant case
since the raw material is the same, The GOI acknowledged in Certain Uncoated
Paper from Indoncsia that standing tmber is provided to the furniture industry,
As per Article 33(3) of the Indonesia Constitution, the land is controlled by the
povernment which is provided to compamies at LTAR.

Electricity in Indonesia is heavily subsidized by Ministry of Finance Regulation
No. 44 of 2017 which allows consumers to purchase electricity from PLN at
LTAR. The Government of Indonesia retains the right of export of coal, expaort
tax, and maintains domestic market obligations. A benchmark price for coal was
also put in place for PLN. The final finding in the CVD investigation on imports
of “flat products of stainless steel” from Indonesia is relied on.

The domestic industry colculated the subsidy margin using export price of
bituminous coal for the rest of the world in 2018-19 as per trade map as the
benchmark.

The subsidy on land for plant/manufacturing unit is required to be quantificd under
Program No. 11 for Indenesia, The Authority has considered the most conservative
benchmark for the sume.

The de-minimis rule is not applied on a program-wise basis but on an exporier-
wise basis.

The Government of Malaysia (GOM) has failed to list out Malaysia External Trade
Development Corporation (MATRADE), the Export-Import Bank of Malaysia
Berhad (EXIM Bank), and the East Coast Economic Region Development Council
as ndministering authorities and the souwrce for identfication of producers/
exporters of the PUC from Malaysia. Several relevant information and annexures
as required by the Questionnaire has not been provided by the GUM.

Meither the GOM nor the responding producess/exporters have acknowledged or
provided any relevant information regarding the provision for standing timber for
LTAR, the Government prohibition on log exports, and the Provision for Land and
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XKV,
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Xxxviil,

Electrictty at LTAR. The Applicants have provided relevant information and
evidence for the same.

The responding producers/exporters from Malaysia have not provided any reasons
for the non-availment of Programs No. 2, 3,4 5, 6,7, 8/13, and 11.

Additionally, for Program No. 5, Segamat Panel Boards Sdn. Bhd. (SPB) has not
provided reasons for non-availment while Robin Resources (Malaysia) Sdn. Bhd.
has replied to the wrong program.

Programs No. 6 and 7 for Malaysia has already been held countervailable by the
Authority in the Copper CVD case,

Program Neo. 9 for Malaysia is specifically beneficial to sectors having high capital
expenditure. For Program No. 9, S5PB has not provided Standard Questions
Annexure in NCV. They have also not answered Averige Liseful Life Annexure
and the Allocation Annexure, Further, SPB has not provided reasons for the non-
availment of Program Nao. 14 despite incurring eligible expenses.

While Robin hag not provided reasons for non-availment of Program No. 16,
Robin his not replied to the Standard Questions Anngxure,

SPD has failed to even acknowledge the existence of Program Mo, 19 - Investmeni
Tax Allowance that was acknowledged by the GOM.

As per the website information of responding producers from Malaysia, rubber
wood & tropical mixed wood are used as raw material for the production of the
PUC.

The government provides a replanting subsidy to support rubberwood plantation
and dependent industries. The government hag also maintained a ban on exports
of rubberwood.

Rubberwood is not specifically excluded under the definition of “forest produce”
as per the National Forestry Act. IT no royalty is charged on rubberwond, as per
the intérested parly, it further proves subsidies.

With regard to electricity at LTAR, the prices of natural gas, which is the primary
source of power in Malaysia, are statutorily regulated for electnicily seclor. Hence,
power is available to producers of the PUC at LTAR. The same was examined in
previous investigations on “float glass™ and “tampered glass” and found
countervailable.

The domestic industry has calculated the subsidy margin with export price of
liquified natural gas for rest of the world in 2008-19 as per trade map as the
benchmark.

The Government of Thailand has not provided information on amount of financial
contribution provided under Programs No. 1, 2, 3, 5, 6, 7, and 8. Additionally, for
Programs No. 1, 2, and 3, the relevant Tax Annexure has also not been answered.
The GOT response to Program No. 9 is grossly incomplete. A complete Standard
Annexure has not been provided by the GOT for Programs No. 10 and 11. The
relevant Annexures are also not angwered.

Program No. 1 for Thailand is limited to promoted activities and found
countervailable in the Copper CVD case.

The USDOC in the VD investigation on Hot Rolled Carbon Steel Flat found all
suhaidies under the Investment Promation Act to be countervailable.
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xlvi.
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The benefit under Program Mo, 2 for Thailand is available to all companies holding
a BOI certificate. Moreover, the Authority in the CVI) investigation on Copper
wire rod found that the Government of Thailand could not provide an explanation
or evidence to show how the mechanism to ensure no excess benefit 1s provided
operates, The DGTR may diverge from views of other foreign authorities based
on their factual conclusions.

Program No. 4 for Thailand, is specific because it is available only for promoted
activities, Carry forward can be a financial contribution because if a company
makes a loss, the benefit can be availed in the subsequent periods. Program No. 6
i also only available for promoted activity and hence specilic. Program No. B
provides that dividend is cxempted from income tax and hence, a financial
contribution is provided.

Programs No. | to 8, which are administered by the Board of Investment of
Thailand, have been previously held countervailable by the Awtherity in the
Copper CVD case. The programs are specific as it is provided only for promoted
activity.

Agro Fiber, Advance Fiber, Metro M.D.F., Panel Plus MDF, 5.P.B. Panel, 5.
Kijchai, Vanachai Panel Industrics and Vanachai Group hold BOI certificates.
Though available in public domain, it is claimed confidential by the GOT.
Advance Fiber, and Wisewoods expanded their capacities in 2017, Pancl I'lus
Group expanded their capacities in 2016. Vanachai Panel expanded its capacity in
2019. They should have availed the relevant subsidies. It 15 either restncting
information to the POI or misleading the Authority.

Meither the GOT nor the responding producers/exporters from Thailand have
acknowledged or provided information on the provision for raw material (wood)
and land al LTAR, and provisions for electricity at LTAR. The Applicant has
submitted relevant information and evidénces regarding the same.

As per the wehsite information of responding exporters from Thailand, rubber
wood or cucalyptus is used as raw material for the PUC. The governmenl of
Thailand has taken the responsibility of planting rubberwood and collaboraied
with the Rubber Research Institute of Thailand and Roval Forest Depariment’s
Forest Research Institute to produce clones suited for timber production. The
Authority needs to investigate the prices at which the producers/exporters procure
the same,

The domestic Thai market for imber is distorted due 10 government control and
logging licenses provided on levy of royalty which 15 not based on market
principles and allows procurement of raw matcrial at LTAR. Hence, it doesn’t
matier if the source of the raw material is state forest or private land.

The term “prohibited wood™ is not defined under National Reserve Forest Act,
1971, However, the term “wood™ includes “all kinds of wood”. Thus, rubberwood
is within the scope of the legislation.

Out of all the responses filed by the responding producersiexporters from
Thailand, no information was filed in |84 cases and information is inadequate in
O cases.

Page 24 of 173



xlix.

|1

liw,

by

lva.

i,

Vanachai Group, Vanachai Panel, Metro, Advance Fiber, Wiscwoods, Pancl Plus,
S. Kijchai, and Agro Fiber hold BOI cerfificates. Unless evidence to the contrary
is provided, it should be held that they have availed Programs No. | to 8 as they
are all under the BOL Programs No. I to 7 were held countervanlable in the Copper
CVD case.

The responding producers/exporters have expanded capacities or added new plants
during the AUL period and hence should be held that they have availed programs
providing import duty exemptions on capital goods. They have maliciously
elaimed to be not availing them. Panel Plus, Wisewood, 8. Kijchai, Advance Fibre,
Vanachai Panel, FSC, Kim Tin MDF Joint Stock Co_, and Sumatera have all set
up new plants or expanded capacities.

Though the responding producers/exporters from Thailand argue that the subsidy
was received for the Company as a whole asnd not the PUC alone, the programs
are of such a nature that the benefit would flow to the PUC, Further, money is
fungible and the company can use how they desire, In a CVI} investigation, the
company as a whole is the subject of investigation and not just the product. The
LIS PSF case against India is relied on,

The Authority needs to investigate provisions for land prevailing in Thailand. The
analysis of the Authority for Program No. 12 in the Disclosure Statement is not
contradictory. The other interested parties are confused on the analysis of wood at
LTAR with land at LTAR.

The Government of Vietnam (GOV) failed to mention the General Department of
Vietnam Customs, the Provincial Tax Departments, the Local Tax Authorities, and
the Vietnam Development Bank as administering authotities. GOV has claimed
certain webpages as confidential. These are violations of Section A, Point 5 of the
guidelines under the Ouestionnaire. Relevant  information to  varnous
questionnaires has not been provided by the GOV :

Mo specific replies have been provided by the GOV for Programs No. 8, and 9.
Neither the GOV nor the responding producers/exporters have acknowledged and
provided relevant information on provision for timber at LTAR. Government
prohibition on log exports, land preferences for encouraged industries or industrial
zones under Decree 142, and provision for land at LTAR. The Applicant has
provided relevant information and evidences in this regard.

For Programs No. 1 and 2 for Viewam, none of the responding
producersfexporters have responded 1o the Standard Questions. Program No. | was
already found countervailable in the Copper CVD case. For Program No. 3, Kim
Tin MDF Joint Stock Co.and FSC have not responded to the Standard Qruestions.
Kim Tin MDF Joint Stock Co.has not provided reasons for non-availment of them,
Program No. 3 for Vietnam also includes procurement of machinery and
equipment, component, parts and spare parts. The information on the same is
reqquired to be verified.

For Program Mo. 4 for Vietnam, FSC and VRG have not responded to the Standard
Cuestions. FSC has not provided reasons for non-availment. The Program was
found countervailable by the Authority in the Copper CV D case.
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For Program Mo. 5 for Vietnam, none of the responding producers/exporters have
responded to the Standard Questions. Kim Tin MDF Joint Stock Co.and FSC have
nol provided reasons for non-availment.

For Program Ne. 6 for Vietnam, Kim Tin MDF Joint Stock Co. and FSC have not
responded to the Standard Questions or provided reasons for non-availment.
Programs MNo. 4 and 6 were found countervailable by the Authority in the Copper
OV gase.

For Programs No. % and 9 for Vietnam, none of the responding
producersiexporters have responded to the Standard Questions or provided reasons
for non-availment. The exporters should provide evidence to show that the interest
rates paid on short-term loan is on par with the benchmark.

Trade Policy Review of the WTO Seeretariat has high evidentiary value regarding
the local laws of a country.

For Program No. 10 for Vietnam, the intervention of the Government of Vietnam
in the forestry sector distorts the domestic market for timber allowing s
procurement at prices below international prices,

As per the website of the responding exporters of Vienam, eucalypius wood is
used as raw material for the PUC. The prices for the procurement should be
investigated by the Authority.

The Govermment of Sn Lanka (GOS) provides goods at LTAR and imposes a log
export ban. The producers who use timber as a their raw matenial have benefited
from these programs. Subsidies provided for planting rubber trees have enabled
rubber farmers to sell rubber wood at LTAR, Imports from S Lankn is above 4%
and hence not below de-minimis.

Program Mo. | for Sri Lanka is contingent on exports and hence, prohibited. The
program was found countervailable by the USDOC in Cerain New Pncumatic
Otf-Rdad Tires from Sn Lanka, )

With regard to Program No. 2 of Sn Lanka, no evidence has been submitted to
show that Merbok was operating under the BOT Act till January 2019, Mo response
has been filed by the Government of 51 Lanka or Merbok.

Mo responses were received on Programs No. 3 to 6, The Government of Sri Lanka
and 3ri Lankan producers of the subject goods should be held non-cooperative.
Ihe Government of 8n Lanka provides goods at LTAR and also imposes a log
export ban. The produecers who use timber as raw material is benefited from the
ProETam.

The Authority needs to examine countervailability of the subsidy programs
initiated apainst Sri Lanka.

The subsidy margin of power in the subject countnies have been caleulated with
benchmark price taken from the website “globalpetrolprices”,

MNeither the responding producers’exporters or the government have responded
under the head of “other subsidies™.

The benchmark adopted by the Authority is too conservative. The following
alternative benchmarks may be more appropriate: (a) export price of similar type
of wood used by responding exporters in the subject country, (b) highest/average
cost of raw material {wood) by the DI together with their consumption nerm, (<)
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international price for wood/timber/log from World Trade Atlas, and {d) prices of
wood/timberlog from major exporters of the subject goods to India apart from
subject countraes.

Mew Zealand is an appropriste benchmark for quantifving subsidy schemes
providing log/timber/wood at LTAR as per Article 14{d) of the ASCM. Due 10
distortion of domestic market due to government subsidies, the use of oul-ol-
country benchmark i5 appropriate as per the “law ol one price”, Accordingly, New
Zealand is an appropriate benchmark duc to openness of iis economy and
significant volumes of export of logs.

Even aiter the alleged control of forestry sector by government of New Zealand,
subsidization is seen in the subject countries. New Zealand was ranked 3™ in the
2018 Index of Economic Freedom and has lowest subsidies among the OECD
countries. 95% of the exotic forestry plantations in New Zealand are privately
owned and export controls are minimal. The license fee charged for harvesting in
Crown forest land is as per market rate.

The domestic industry has no objection to usage of log prices from New Zealand
or another appropriate country to Thailand as benchmark if found appropriate by
the Authority.

There is no statutory resiriction on the domestic industry from presenting
evidences on benchmark. The Supreme Court decision in Haldor Tapsoe 15 relied
ol

The Awthority 15 not obliged 1o intimate the responding Govi of
producersfexporters about any new schemes,

The interested parties had enough time to counter the new subsidy allegations
made by the applicant. Hence, there is no violation of the CVD Rules or the
ASCM.

The domestic industry merely brough the fact regarding procurement of goods and
services at LTAR found during the course of investigation. The same was done
hecause the interested parties suppressed the said information,

The Authority may use rubber wood prices as per trade map data and re-delermine
the subsidy margin.

The response of the interested parties on the new subsidy allegations should be
treated as suppression of information.

The interested parties are required lo provide evidence to show raw matcrials and
utilities are at fair markel price.

(.2, Submissions made by other interested parties

40. The following submissions were made by the other interested parties:

ii.

The Petitioners have only provided statutory provisions but have not offered any
explanation on nature or specificity, The onus to establish the same hes on the
petitioners. Burden is not shifted on the exporter unless D establishes the same.

For Program No. 1 & 2 for Indonesia, the program covers only standing timber
but the responding producersfexporters use rubber wood/rubber wood waste. The
responding  producers from Indonesia produced the subject goods from raw
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materials procured from private plantations, The program is not a subsidy as per
the ASCM. The cases on the paper industry, relied on by the donestic industry,
are not applicable to the fiberboard industry.

For Programs No. | and 2 for Indongsia, the Petitioner’s allegations do not satisfy
the requirements under Article 1.1(a), 1.1(b) and | 2 of'the ASCM. The Indonesian
fibreboard industry uses rubber wood from private plantations and not state
forests, as stated in the GOl questionnaire, and hence, Program [ i5 not even
applicable. The Petitioners wrongly assumed that the log export ban caused an
oversupply of timber which led 1o distortion of timber price i the Indonesian
domestic market. In fact, there is no oversupply and Indonesia imports limber in
significant quantities (also increased by 43% in 2018 compared o 2014). The
export ban is intended at conservation of the environment and is a measure widely
used by countries. In US- Export restroins, it was found that export restraints are
not countervailable as there is no financial contribution. Similarly, in export ban
there is no financizl contribution and as such no benefit 15 conferred,

On Program No. | it is submitied that PNT (Smmpage Value Replacement) fees
has been revoked. The allegation that timber is available 1o the exporters at LTAR
on account of the Cheaper stumpage fees is unsustainable as the MDF
manufaciures are using residue of logs, waste paper, fibres ete. for the manufacture
of MDF.

Since MDF manufactures globally are using residue of logs, wasie paper, fibres
ctc.. Program No.2 is not applicable on them.

The objective of Program MNo. 2 for Indonesia 13 to reduce deforestation and
combat illegal logging in Indonesia. The WTO Panel in US -~ Export Restraints
found that export restrains do not constitute countervailable subsidies under the
ASCM.

Export facilitation provided by the' EXIM bank was previously not countervailéd
by the Autherity. For Programs No. 3 and 10 for Indonesia, dver the course of
2017-18. the EXIM Bank and Bank Mandiri have not provided interest rates below
the Bl {Central Bank) rate. Moreovet, they confirmed that none of the Indonesian
fibreboard producers have any loan from them. Hence, DGTR should reject this
allegation, For Program No. 3 for Indonesia, PT Bank Negara (BNI) is not a public
body. The loan or program available in BN is not specific. As per Panel report in
US (China), mere ownership does not constituie public body. None of the existing
Indonesian fiberboard producers has any loan from the EXIM Bank and Bank
Mandiri, Local currency intérest rate cannot be used as a benchmark for foreign
currency lending.

Programs No. 4 to 9 for Indenesia are provided under Indonesia’s Law Na, 25 of
2007 us per the Petitioner’'s claims. The law is for all sectors and for all regions.
The Indonesian producers did not use 5 out of the & alleged programs. The only
program availed was Program 7 which is neither specitic nor confer any benefit to
the Indonesian industry on the PUC, The Government of Indonesia provided
additional information to show Mukti Panel has not availed Program No. 10
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It iz submitted that the exporters have not taken any loan from EXIM bank under

Programme No. 3. This claim can be cross-checked from the loan information

provided in the audit reports of the exporters.

As the exporiers have neither taken any benefit of reduced income tax nor any

such benefit is available to them, any claims with reference to Program Mo, 4 are

inoorrect.

The applicant that PT Mukti and PT Sumatera have procured the mw materials

domestically i.c.. not imported the raw materials. The audit reports of the exporters

have been enclosed with their questionnaire response to verify the correctness of
their claim.

The exporters have categorically mentioned that in their questionnaire response

that they have not taken any relief of land and building tax. Therefore, the claim
made by the applicant that PT Mukti and PT Sumatera, have nok
provided/answered the Standard Questionnaire for the Program is incorrect,

PT Sumatera has categorically mentioned on page no 18 of its guestionnaire
response that it has not availed any benefit of income tax exemption. Further,
complete details of the imports as well as the tax payable and paid on the same are
provided.

PT Mukti {Expaorter) submits that it has provided complete details of the taxes paid
on the imports in Annexure & of its response. I is reiterated that the exemption of
income tax (PPH) for import matcrials and capital goods does not confer
countervailable benefit az income tax for import is merely an instalmant for annual

payable income 1ax.

Factory prices in Tangerang is not an appropriate benchmark for Program Mo. 11

as the program pertains to forest lend and Tanperang is located in a different island,
i.e., Java. The mere assertion of the DI that Indonesian constitution, Article 33 (3]
provides that land, water and natural riches comained therein shall be controlled
by the state also does not substantiate as to how land is available to the respondents
al L.TAR. The submissions which were raised at WS stage should not be
considered by the Authority,

Indonesia’s state-owned company, PLN serves all companics in Indonesia and
hengce, the program is not specific. The DI has, for the very first time included the
subsidy margin of power in their submissions without even making any allegation
of subsidization. ‘GOI submits that it's against Article 12.7 of ASCM. In the
ahsence of any claim or evidence with respect to power subsidization in Indonesia,
the computation of subsidy margin provided by the DI is frivolous and docs not
hold any merit.

The evidence relied by the DI for computation of alleged subsidies on “electncity™
is sourced from website “globalpetrolprices™, should not be considened becawse [M
failed to supply a copy of the said document to other interested parfies.

There is no suppression of information by the responding producersexparters as
claimed by DM it is submitted that they have provide complete details to that of
questionnaire responses and cooperated throughout the investigation hence their
responscs should not be rejected.
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For Program No, | for Sri Lanka, remittance of NBT is not a subsidy under the
ASCM by virtue of footnote 1 of the ASCM. The remiitance 15 applicable to all
exporters irrespective of the product. Footnote 1 states that exemption of exports
from indirect taxes. as defined under footmote 58, is not a financial contribution.
The same principle is also provided in the Ad Note 1o Article XV of the GATT.
Annex I{g) of the ASCM states that sech remittance of indirect tax levied 15 not a
subsidy if it does not exceed those levied for production and distribution of like
products for domestic consumption. The remitiance under this Program does not
exceed this level Annex 11 (1) also allows remittance of indirect taxes levied on
inputs consumed for the production of exported products. NBT was abolished
w.e.f. 1 Dec 201%.

For Program Mo. 2 for S Lanka, Merbok was operating under the BOL Act until
Jan 2019. The Company benefited from the scheme from Jan 2019 and not before
that.

For Program MNo. 3, Merbok, since 2014, have been incurming losses and hence not
liable to pay income tax. Hence, the program is not applicable.

For Program No. 4, Merbok, since 2014, have been incurring losses and hence not
liable to pay income tax, Hence, the program is not applicable.

For Program No. 3, it is a general subsidy and not provided to any sector
specifically. It is available to all engaged in the agricultural sector. [t does not
benefit rubber producers specifically and not provided 1o exporters. Hence, neither
an export subsidy nor actionable under ASCM. Merbok is not registered with the
administering authority for the program to access it

For Program Mo. 6, two sclemes administered by the Rubber Development Board
are provided exclusively to rubber growers, It is provided for new planting and
replanting. The fiberboard producers from Sri Lanka use rubber logs which is a
waste from the rubber indusiry. The waste wood and saw mill dust purchased by
the fiberboard manufaciurers are at market prices. |t is purchased at a throw away
price at the end of the lifetime of the tree. This purchase 1s not influenced by the
scheme. Benefit is too remote and does not pass on to the fiberboard producers.
The investigating authority must have evidence to show that the benefit has passed
on from the first entity 1o the second to hold that such a subsidy exists for the latter.
Hence, (GOSL submits such a subsidy does not exist,

If a subsidy is available to only “certain enterprises”, it is specific. However, when
an objective criterion is laid out and these conditions apply horizantally, there 15
no specificity, Activities designated by the BOL for promotion are extremely broad
and include effectively business activities pertaining to almost every indusiry
sector in Thailand. Any person can apply under Section 17 of IPA and undertake
promoted activity. The eriteria are broad. Thereafler, all programs are provided as
a package. Although the companies have to separately apply when utibzing
beneihit,

Program No. | for Thailand provides exemption from payment, and not reduction
in custom duties. Company has to first seek approval from BOI for a particular
machinery. Only those machines not assembled in Thailand get the approval.
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Petitioners have incorrectly stated in the petition that Program ] is “enterprise
specific” without establishing the manner in which it is enterprise specific.
Designated Authority has erved in its analvsis of Program No, 2. As has been noted
in the USDOC finding, the BOI has an effective verification mechanism in place
and thus, Program No. 2 is a permissible tax exemption program. Ref:
Countervailing Duty Investigation of Glyeine from Thailand (USIDOLC), BN has
an effective system to ensure no excess benefit 15 provided.

In Program No. 4, Petitioners have failed to substantiate why carry forward
provisions under the BOI progeam are financial contnbution or if they indeed are.
how do they confer benefit. Specificity is ahsent as criteria is wide. No explanation
for “enterprise specific”.

In Program MNo. 6. the program is not limited to any particular enterprise or industry
and is available for a wide range of economic activity and hence is not specific.

In Program Mo, 8, the benefit, if any, is not actually granted 1o the promoted
company but to the shareholders of the promoted company.

In Program No. 9, remission of tax on exported goods, is a common and well
established practice among various jurisdictions that follow the VAT system. The
same was held to be not countervailable in Anti-subsidy investigation concerning
imports of “Continuous Cast Copper Wire Rods".

I'he questionnaire responses are required to be filed by the Thai Government and
not its agencies. Therefore, the suggestion that the Board of Investment, which is
an agency of the Governmenl, should have filed the responses s unsupported by
law.

It has been submiited by M/s Metro Group thai it has cooperated with the Authority
and filed its response to the questionnaire within the prescribed deadline providing
all details as may be relevant. Metro Group submitted a complete questionnaire
response and has also provided program specitic annexures and relevant additional
annexures, as applicable,

Petitioners have alleged the existence of an additional program “Provision of raw
material {wood) for Less Than Adequate Remunerafion™ exists bul, the nature and
application of such program is unclear. [t is also unclear whether the Petiboners
are alleging one subsidy program or several different subsidy programs. Lastly, it
is unclear whether such alleged program(s) even confers a benefit on producers
and/or exporters of the PUC.

Annexure 3.4 of the Petitioners’ written submissions, that lists all the subsidy
programs from Thailand only identifies the 11 programs as specified in the
Initiation Notification and does not mention any additional programs such as the
ones identificd above. The Petitioners have not provided any evidence for any
additional program such as extracts of laws or regulations to establish the existence
of such program{s).

Petilioners have claimed certain standard and relevant program specific annexures
(referred to by the Petitioners as 8A and RA) as *deficient”, without providing any
reasons to substantiate its claims, Advance Fiber has in fact, submitted both the
standard program specific annexure and relevant annexures, where applicable:
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of subsidy margin must be made on the basis of the information submitted and
records maintained by Metro Group.

xxxviii.Metro Group has disclosed all relevant information concerning addition of the
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capacities contrary to the claims made by the Petitioners. M/fs Advance Fiber Co_,
Lid, has disclosed adequate information on addition of the capacitics. The same
may also be analyzed from Format C, which would reflect that capacities were
increased from 100 indexed points in year 2016 to 139 indexed points in 2017 to
177 indexed points in vesr 2018,

Rule 16(d) of the Anti-subsidy Rules 1995 no developing couniry can be
considered for imposition of duties in case its share in the total imporis is less than
4% but still Sri Lanka who's import are less than 4% has been considered as one
of the subject countries.

Each program should be examined on the facts and circumstances of each case. A
blanket application of previous finding in Copper wire rod case will be a violation
of principles of natural justice.

Thai exporters have sither not availed any countervailable subsidy in terms of the
WTO ASCM or the amount of subsidy, if any, is below de-minimis level.

The Applicants should mandatorily provide (a) evidence of the existence of
alleged subsidy: (b) evidence of financial contribution by a public body: (c)
financial contribution should confer benefit; and (d) the alleged program is specific
in terms of the SCM Agreement. However, in the present investigation, the
Applicants have failed to fulfi] the abovementionad four critena’s and therelone,
the Application should be rejected.

As per the questionnaire response filed by RTG, alleged program nos. 1-8 are
adminiztered by the Office of the Board of Investment (BOT) in terms of the
Investment Promotion Act B.E. 2320 (1977) (*IPA™) as amended. Further,
Program No. 1- § administered by the BEM in terms of IPA i1s dvailable to almost
every industry in Thailand,

RTG allows exemption of import duty for the purpose of exports, as the same 15
permitied by the WTO SCM Agreement under Article |, RTG also wishes to
reiterate that BOI has an effective system to track import of raw material,
consumption of input material for finished goods exported from Thailand, and to
confirm that there is no excess benefit to the producer/exporters carrying out the
promoted activity.

Program Mo, 2 for Thailand is not availed by the responding producers/exporters.
Only an excess benefit provided under the program can be countervailed, if any.
The program was previously held non-countervailable by the USDOC,

Program No. 8 benefits the shareholders of the company, nod the company itself,
Therefore, the investigation should be terminated for Program No. 8.

RTG submits that Program No. 9 provides for remission of tax on exported goods
which is otherwise botne by the like product when destined for domestic
consumption in accordance with footnote 1 of the SCM Agreement. Further, the
Authority in "Continuous Cast Copper Wire Rods” from Indonesia, Malaysia.
Thailand, and Vietnam"™ noted that this subsidy program provides for exemption
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from value-added tax on export of goods, applies o other business as well and
therefore, no countervailing duty was recommended.

The benefit in a countervailing duty investigation should be examined from the
perspective of the recipient. For case of reference, the WTO DSB in the dispute
titled Canada - Measures Affecting the Export of Civilian Aircraft and European
Communities - Measures Affecting Trade in Large Civil Aircraft can be referred.
With reference to Program No. 2 there is no fingneial contribution/subsidy under
this program to Thai exporters of subject goods. To confirm the same, RTG
extends ils cooperation to the Authority and is willing to submit all necessary
documennts.

The Applicants have claimed that BTG has not furnished complete information
for the Program Mo, 10 and 1 1. However, a perusal of the questionnaire response
reflects that these programs do not constitute subsidy in terms of the 5CM
Agreement,

For Program No. 11 for Thailand, the Authority countervailed only a few
producers despite applying facts available, Facts available should not be applied
il the present case for Program No. 11 for Thailand since the Thai exporters have
cooperated with the Authority, Interpretation of Rule 7(B] of the CVID Rules as per
the DIGTR Manual and Article 12,7 of the ASCM as per the Panel Report in EC -
Countervailing Measures on DRAM Chips are relied on. The letter filed by the
EXIM bank shows that no benefit was availed by the Vanachai Group or Panel
Plus Group. Morcover, the EXIM bank does not offer any loans.

For a loan to be o subsidy, the same should originate from a government or public
body and benefit should be conferred through a lower interest rate than comparable
loan in the market. Mo evidence on the same is produced by the domestic industry.
The loans taken by Metro Group are from commercial banks and at market rates.
For Program Ne. 12 for Thailand, private land is excluded from the seope of the -
relevant act and rubberwood or any kind of firewood does not fall under the scope
of *prohibited woods,” The government is not engaged in the regulation of wood
prices.

The Applicanis have claimed that RTG is providing raw material at less than
adequate remuneration, However, the said elaim is merely asserbions and
unsubstantiated.

The analysis of the Authority in paras 323 and 324 of the Disclosure Statement is
contradictory,

The claim of the domestic industry regarding Program Mo, 13 is incorrect and
baseless. The price of electricity is uniform in nature and provided to all businesses
and industries. Hence, not specific. Mo countervailable benefit is provided. The
benchmark relied on by the domestic industry for quantification is emoneous as it
takes into consideration only off-peak hour rates by the PEA and ignores all
additional charges. Since PEA is the only regulatory authority for clectricity
supply in provisional areas of Thailand, there cannot be any other benchmark,
There is no requirement under the ASCM to provide reasons for non-avaiiment of

a program.
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Responding exporters from Malaysia submitied that as per the ASCM and the
CVD Rules the parties should provide the details of subsidy availed in an
investigation and it does not require one to explain why a particular program was
not used as if there was some mandate on parties to avail all such programs.

The subsidy margin for Program No. 7 for Malaysia in the Dhsclosure Statement
is negligible, Mo duty should be recommended against the same. The program does
not been the specificity requirement or is export contingent and hence, is not
countervailable.

The disclosure statement contained quantification based on usage of schemes and
the purpose of the investigation i3 not blanket determination of margin imespective
of the actual usage of the program.

For Program No. 9 for Malaysia, capital allowance is neither specifie nor export
continpent. Program No. 12 for Malaysia does not been the specificity requirement
or 15 export contingent and hence, 15 not countervailable. For Program No. 9 & 12
for Malaysia, the subsidy margin quantified is more than the company’s claim.
Following footnote 1 of the ASCM. Program No. 11 & 13 shall not be deemed o
be a subsidy.

For Program No. 20 for Malaysia, rubberwood 13 not covered within the definition
of “forest produce” under the relevant legislation. There is no royalty collected on
rubberwood and hence, no waiver is possible,

For Program No. 22 for Malaysia, the benefit is not availed by responding
producer/exporter. The respondent paid electricity rates as per the prevailing rates
in ¢ase of purchase and those prices are not subsidized prices. The ufility
consumption exemption of the company is pan of our cost records and we cannot
relate our power price to what 15 been claimed here, Post disclosure stage is not
the stage to collect information on Malaysian power tanffs.

For Program No. 3 for Vietnam, there is no law which mandated avarlment of
programs in any case, There is no countervailable benefit provided under Program
No. 3 for Vietnam. The import duty payable was NIL and hence no revenue is
forgone under the program. Benefit under FTAs should not be countervailed.
MDF VRG has not availed any benelit under Program No. 4 for Vietnam.

Mo benefit was availed by Kim Tin under Program No. & for Vielnam since [ull
rents were paid. The margin for the program in the Disclosure Slatement 15 higher
than the company's claim.

No benefit was availed by the responding producers/exporters under Program No.
8. No benefit is provided under the program as interest rate for long-term loan is
on par with prevailing interest rate in Vietnam and as per World Bank data. The
interest rate for short-term loans is universally lower and no subsidy can be
presumed. There exist no compensatory arrangements on interests,

Mo countervailable benefit is provided under Program No. 8 & 10 for Vietnam,
The Trade Policy Review of Vietnam to the WTO cannot be the legal basis for
determining subsidy. The evidence submitted has no reference to local
procurement.

The DGTR has failed to establish existence of a financial contribution,
government entrustment and specificity in the program.
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Ixxi.

Ixxiii.

lxxiv,

Dcxw,

lxxvi,

Ixxvii.

boovan,

Ixxix,

lixx.

I,

Ixxxii.

Ixxxiii.

Introduction of new claims and evidences on bemchmark at the fag end of the
investigation is a violation of due process by the petitioners.

The respondents were never intimated that the new subsidy allegations were being
investipated and hence, is a violation of due process. The same violates Rule 7(4)
of the CVD Rules and Article 12.1 of the ASCM. Panel Reports in US - Anti-
dumping and countervailing duties (China} and China — Broiler Products {Article
21.5 = US) are relied on

Mo information en these programs were sought during verification and no
opportunity was given to rebut the allegations. The allegations are vague, unclear
and unsubsiantiated. No evidences were provided,

The governments of the subject countries were not consulted regarding the new
subsidy allegations which is a violation of Article 9 of the ASCM.

Written submissions cannot be used to introduce new claims.

The respondents have not availed any such subsidy and hence, did not include
them in their questionnaire responses,

No reason has been provided for choosing New Zealand as the appropriate
benchmark, The Authority is required 1o reason the choice of benchmark in lines
with the Appellate Body report in US — Carbon Steel (India). The respondent 15
not using timber as their input for producing subject poods. Timber prices cannot
be used as a benchmark for Rubber Wood/Rubber Wood Waste. The Government
of New Zealand controls all of the harvested forest and export price of wood from
New Zealand to India are not determined as per market forces. New Zealand wood
prices cannot be eompared to rubber wood since non foresiry and forestry wood
arc different. MDF manufacturers also use waste from saw mills, Rubber wood 15
hardwood species while New Zealand pine ete. is softwood species. The petitioner
is rying to compare the incomparable.

Usage of Indian rubberwood ptices will not be an appropriate benchmark as prices
are high due to scarcity, The benchmark price should be adjusted taking into
account that the respondent has only used waste and/or residue of mbber wood,
Log prices from NZ or another appropriate country to Thailand would have been
the appropriate benchmark for Thailand.

The alternative benchmarks suggested by the domestic industry are inadequate.
The benchmark should be on the lines of prevailing market conditions of the
exporting country and not based on price of raw materials in any third country.
Treatment of the respondents as non-cooperative and applying facts available is in
contravention to CVD Rules and the ASCM. Such treatment can be given only if
a party refuses to provide information which was not the case in the present case.
For the benchmark relicd on by the domestic industry for alleged electricity
subsides, not even the period for which the prices periain to is not clear.

The domestic industry's reliance on the Supreme Court decision i Designated
Authority v. Holdor Topsoe ic erroneous as is states thal the obligation o provide
informasion applies only if the party is in possession of the evidence. When a
program is not availed. there is no information to be disclosed.

There is no justification for not providing the calculation of subsidy margin and
the basis for the same as they are based on the information provided by the
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41

42.

43.

company. The 5C decisions in Sterlite Industries v, Designated Authority and
Reliance Industries v. Desipnated Authonty are relied on.

. As regards the contention of lhe other imterested parties regarding investigation of

new/additional subsidy schemes discovered during the course of investigation, it 15 noted that
the original questionnaire specifically contained a detailed annexure with respect o “other
subsidy schemes” and it was also instructed that “for each program, even if some of them are
not listed by the applicant but are existing in the subject country, the responding party should
respond fully to the questions. even if Government of subject country believes that the
program is not countervailable™. The same was reiterated in the additional questionnaire that
was sent to the interested parties with respect to the alleged additionalmew subsidy
schemes. Therefore, the Authority has followed the due process and the interesied partics
ware given ample opportunities to submit the requisite information,

There may be occasions when the Authority finds some additional subsidy schemes in the
subject country(ies), though not specifically mentioned in the initiation notification. The
obligation of the responding povernments and exporters/producers of subject countries was
to equip the Authority with requisite information on all schemes existing in the subject
countries coneerned with the preseni investigation which could have led the Authonty to reach
a fair conelusion especially when the said information was solicited throwgh enginal
guestionnaire in the form of Provision of Goods and Services specifically mentioning that
“for each program, even if some of them ave not listed by the appéicant bur are extsting in the
subfect country, you should respond fully to the questions, even if Government of subfect
country believes thal the program is nof coyntervailable.” And "in the absence of a complete
response, a decision will be based on the best information available. " However, instead of
providing information, the interested parties found it convenient to shift the burden on the
Authority. Tn such a scenario, the Authority had to move with the best information available
and accordingly compute the relevant subsidy margins for LTAR programmes in form of
wood, land, water, coal, power, etc. existing in the respective countries.

With regard to the aliernative benchmarks proposed by the interested parties, the Authority
notes as follows,

a} Considering export prices from the subject countries as benchmarks will not be
appropriate as the same are also equally distorted as the domestic price 18 due o
government control as examined in the relevant paragraphs below.

h) The prices of rubberwood provided by private partics in Indonesia could not be
aclopted, for the reason that the same also suffers from the similar distortion as is found
in respect of other suppliers. The Authority has determined that the domestic forestry
market in Indonesia is distorted.

¢} The prices of rubberwood in India as a benchmark were not considered appropriate.
The availability of this type of wood in India is limited and the resultant price is high.

d) International prices for wood/fimber/log are not adopted since the benchmark should
reflect the prices of the type of wood wsed by the responding producers.
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44, New Zealand has significant forest and also exports significant volumes of wood across the
globe. 95% of the exotic forestry plantations in New Zealand are privately owned and export
controls are minimal. The license fee charped for harvesting in Crown forest land is as per
market rate. Further, the price at which NZ has exported wood is found reasonable when
compared with other options available, New Zealand is thus considered an appropriate
benchmark for quantifying benefits in log/ftimber/wood available to foreign producers al
LTAR as per Article 14{d) of the ASCM.

Calculation Methodology

45, Article 14 of ASCM, provides puidelines and methodology for calculating the benefit to the
recipient conferred pursuant to paragraph 1 of Article 1 and further provides that any methed
used by the investigating authority to caleulate the benefit to the recipient shall be transparent
and adequarely explained. Further, any method used by the investigating authority to calculate
the benefit to the recipient shall be provided for in their national legislation or implementing
regulations of the Member concermed and its application to each particular case shall be
transparent and adequately explained. In accordance with the requirement, the Customs Tariff
{Identification, Assessment and Collection of Countervailing Duty on Subsidized Articles and
for Determination of Injury) Rules, 1995 lays down the methodology of determination of
quantum of subsidization, The determination in this investigation is in accordance with these
guidelines.

G Examination of the Subsidy programs alleged by the Petitioners
Indonesia

{i) Program No. 1: Provision of Standing Timber for Less Than Adequate
Remuneration

Submissions by the Petitioners

46. The petitioners submitted that the said program is administered by the Ministry of Finance.
The Government of Indonesia controls nearly all {88%:) the harvesiable forest land and leases
logging rights to companies on which a stumpage rate is levied for the right to harvest wood,
The stumpage rate charged by the Government of Indonesia ig far less than the value of the
stumpage.

47. Further, the term “timber”™ is not limited to any specific tvpe of wood. Tropical wood such as
rubber wood falls within the scope of the term. All kinds of wood are nothing but timber. The
interested parties are incorrectly projecting that timber means only Hardwood or wood
directly going for making furniture. In fact, rubberwood 15 the best alternate for timber
appliances due to environmental concerns. The production of product from fiber or paper is
completely ruled out.
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48, Though the raw material, i, wood/logs might be purchased from private plantations, the

49.

0.

level of povernment intervention leaves the entire timber market in Indonesia distorted.
Purchasing the timber from the private entities does not establish that there is oo subsidy
therein. Though the Government of Indonesia as well as the responding producersexporiers
have stated that they rely on private plantations for sourcing their raw materials, the dominant
role played by the Government in the logging industry through this program artificially lowers
the prices. Prices of private plantation are also subsidized when majnﬂt:.r sale is by Gowt.
owned/controlled parties. The reliance upon the analysis made by USDOC in the matter of
*Coated Free Sheet Paper from Indonesia’ & ‘Certain Uncoated Paper from Indonesia’ 13

appropriate.

Because of the conditions of the Indonesian timber market, it is nearly impossible for the
responding exporters not to have availed the program, The price in the entire market is bound
to be distorted in a situation where majority of sellers are govi. owned or controlled and these
50 labelled private partics are minority suppliers of these inputs. Such being the casc. the only
option 15 to rely on putside country benchmark or intemational benchmark.

The same was found by several other investipative authoritics through anbi-subsidy
investigations, Hence, raw material for the fiberboard industry is provided at less than
adequate remuneration (LTAR). The program provides a financial contribution in the form of
goods at LTAR and a benefit is thereby conferred. The program is specific because the benefit
under the program is only made available to the downsiream industries that use timber/wood
as it raw material,

Submissions by Government of Indonesia/other interested parties

al,

3.

a4.

The Government of Indonesia submitted that the standing timber policy does not provide any
financial contribution or benefit to the responding m:ﬁpani:s in any form and hence, not
countervailable under the ASCM. The standing timber fee is only applicable to government
owned land and not to private plantations from which the respondent companies sourced their
raw materials.

The exporters are using left over/waste etc, harvested from private plantations and not timber.
They use leftover waste rubberwood is used in fiberboard in Indonesia. Hence, program is not
applicable. Mone of the cases referred by the Applicant relates to MDE. Timber is nol used in
MDF due to high cost. The exporters procure RM (rubber wood) grown only on private
plantations instead of state forest,

. As per the Forest act the standing timber policy docs not provide any financial contribution

or benefit to the responding companies in any form and hence, not countervailable under the
ASCM. The standing timber fee is only applicable to government owned land and not to
private plantations from which the respondent companies sourced their raw matenals.

The exporters submitted that they do not use imber wood ot any other product related, The
program pertaing only (o “standing timber” or “timber wood”, The responding parly has
purchased Rubber Wood! Rubber Wood waste from private plantations which has been
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recognized by the Authority in the disclosure statement and hence the scheme will not be
applicable.

55.The Ministry of Environment and Foresiry through Minister Regulation no
66/MenL HESetjen/Kum /1002019 mandates the forest license holder to record and report
wood product harvested from natural forest. Imports of forestry products arc regulated by
Minister of Trade Regulation number $2/2019, Minister of Teade Regulation 97/2015 read
together with Minister of Trade Regulation 91/2017 read together with Minister of Trade
Regulation 13/2018. Import’s forestry products, one must obtain import declaration
consisting of SVLE certificate, sustainability, and the legality of the product. Consumption
from Non-State Forest is provided through SVLE certification and Land deed. which are
provided by the Compames.

56, There is no provision for rubberwood waste/residue as input to produce fiberboard for the
producers under investigation. List of the suppliers are not maintained by GOl Further list
can be obtained from the cooperating producers who dealt with the supplicrs. Rubberwood
waste prices are determined between rubberwood waste collector/sellerbuyer and hence, it
is & business-to-business ransaction. The GO is not involved in the determmation process.
The price of rubber woods waste depends on the negotiation between the seller and the buyer.
Pricing information is not regulated by GOI, hence responding exporters can only provide
information regarding to their own negotiated or transacted prices with private suppliers,

57. GOI does not provide the said goods/services and, therefore, the gquestion of comparahle
prices does nol arise.

(i) Program Ne. 2: Government Prohibition of Log Exports

Submissions hy the Petitioners

58. The petitioners submitted that the said program is administered by the Ministry of Finance
and the Ministey of Industry and Trade. The two Ministries jointly issued a decree that banned
export of logs from Indonesia. This distorts the domestic market and makes wood. which is a
raw material in the fiberboard industry, available to downstream industries at LTAR. The
program provides a financial contribution in the form of goods at LTAR and a bhenefit is
thereby conferred. The program is specific because the benefit under the program is only made
available to the downstream industries that use timber‘wood as ils raw material.

Submissions by Government of Indonesia‘other interested partics

59, The Government of Indonesia submitted that the provisions on export of forest industrial
products are applied to deter and control over-harvest and illegal logging as means to protect
and sustein Indonesian forests. Morcover, export ban does not constitute a financial
contribution as held by the WTO Panel in US-Export Restraints (DS 1%4). Further, the
responding exporters sourced their raw materials from private plantations.

6l). The exporters are using left over'waste etc. harvested from private plantations and not timber.
Hence, program is not applicable. None of the cases refereed by the Applicant relates to MDF.
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6l.

Timber is not used in MDF due to high cost, Indonesia is a forest rich country and left-over
logs, waste etc. are available in abundance. The purpose of the export ban was to control
illegal logging, preserve the resources and protect environment and not to collect stumpage
fees. No evidence has been produced to show market distortion.

Examination by the Authority

The Authority notes that program no. 1 & 2 relates to the senes of the measure taken by
Government of Indonesia to regulate, monitor and control forestry sector in Indonesia. Since
effect of these programs results in raw matenal of PUC being provided at less than adequate
remuneration, the Autherity has combined these programs and examined them collectively
for the purpose of present investigation

. The Authority notes that the Government of Indonesia owns majonty of the harvestable forest

land in the country and has a predominant role in the market for standing timber. As per
Regulation No. 09M-DAGPER/2/2012. the standard pricc for wood is periodically
determined by the government. Various regulations on record outline the types of fees and
royalties assessed for the harvest of standing timber in Indonesia. Companies are. however.
granted logging rights to collect timber from these foresis. The Government, in return, collects
two kinds of stumpage fees; namely Provisi Sumberdaya Hutan (provision for forestry
resorces — PSDH) and Dana Reboisasi (replanting fund — DR). The responding exporters
have, however, mentioned that they have no obligation to pay stumpage fees as they are
procuring raw material from the private planters.

. As far as Government prohibition of log exports is concerned, the petitioners have alleged

that the said program is administercd by the Ministry of Finance and the Ministry of Industry
and Trade. The two Ministries jointly issued a decree that banned export of logs from
Indonesia. The Government and responding exporters have stated that the main reason of
imposing export resiriction is for conservation of environmeni and ecosystem so as to control
illegal logging and preserve the resources. A ban on round (unprocessed) log exports was re-
introduced in 2001, ostensibly to address the problem of over-exploitation.

64. The submissions made by GOl proves that the Indonesian wood product is harvested from

65

natural forests, Various regulations of the GOT suggest that torests are under the control of the
state. Also, the Indonesian government has instituted policy measures to discourage or ban
log exporis. The aim has been to encourage processing industry within Indonesia,

. The Authority notes that while, such bans (and other export restrictions) may somewhat curtail

over-exploitation of Indonesia’s forests these measures also depress the domestic prices of
logs, thereby assisting downstream processors of such products which leads to subsidization.

. The Authority further notes that measures undertaken by the Government of Indonesia

through the imposition of export prohibition on logs amounts to entrusting/directing domestic
forestry/harvesting companies including private enfitics to provide low priced inpuls
{logs/wooad) to companies in the downstream indusiries. Specifically, the log export ban
allowed the companics under investigation to purchsse inpuis (log/wood) from
forestry/harvesting companics below market prices. The ban which has induced log suppliers
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o s¢ll logs domestically at suppressed prices has benefited Indonesia’s downstream wood
processing industries and reduced the price of logs.

67. The programs provide a financial contribution in the form of goods at less than adequate
remuneration and a benefit is thereby conferred, The programs are also specific since they
benefit those downsiream industries that use logs/wood as their primary raw material. Henee,
the programs are de facte available only to a limited number of industries. Therefore, the
Authority holds the above two programs as countervailable.

6. Though the applicant has stated that the usage of export of logs from New Zealand to India is
an appropriale benchmark. However they have also suppested alternate benchmarks such ag
(a) Export price of similar tvpe of wood used by the responding exporters in the subject
country, (b) The highest’average cost of raw material (wood) by the domestic industry
fogether with their consumption norms, (¢) International prices for wood/timber/log available
from World Trade Atlas or (d) Prices of wood/timber/log from major exporters of the subject
goods to India apart from the subject countries which include Brazil and South Africa.

6Y9. The responding exporters have contended that they are using leftoverresidue of rubberwood
and have suggested to consider prices of rubber wood in India and the estimated price of the
waste/residue wood on the basis of the ratio of the price of the waste/residue and the price of
fresh logs. Responding exporters have submitted that the same ratio may be applied to the
Indian rubber wood prices to arrive at a fair market value of the waste/residee of rubber wood.

70, The Authority notes that the lefloverfresidues are woods that are mainly obtained from old
age rubber tree, which is no more capable of producing latex, debarked and used in production
of MDF, Such rubberwood is not of any use in rubber industry but can be used in Fiberboard
industry. Hence the prices of such waste/residue/leflover rubberwood are lower compared to
rubberwood logs. With regard (o the submission by responding cxporters’producers from
Indonesia that they are using rubberwood waste/residue, the Authority notes that it has taken
due cognizance of this fact and has considersd the estimated pnice of the logs an the basis of
the ratio of the prices of the waste/residue to the prices of fresh logs. This was then compared
with the benchmark adopted by the Authonty.

71. To determinge the quantum of the subsidy margin, the Authority looked for the appropriate
benchmark whereby it was found that New Zealand is one of the largest exporters of logs
alobally. The Authority considered exports price of log from New Zealand ag a more
appropriate benchmark as compared o import price from New Zealand. Considering the

appropriate conversion rates, the subsidy margin determined has been provided in the wble
helow.

(iii) Program No. 3: Benefits for Export Facilitation by Indonesia EXIM Bank

Submissions by the Petitioners

72. The petitioners submitted that the said program is administered by the AsuransiEkspor
Indonesia { ASEl and the Indonesia EXIM Bank. Under the program, the Government of
Indonesia through their state-owned banks, ASEl and the Indonesia EXIM Bank provide
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13,

74

export eredit guarantees that permil banks to lower the rates charged for export financing. The
program provides a financial contribution that is the difference between the lower lending
rates and the normal lending rates available to exporters while availing export credit
puarantees. Thus, the program provides a financial contribution in the form of revenue
forgone that is otherwise due and a benefit is thereby conferred. The program is specific
because only those enterprises are eligible that are engaged in exports. Since the program is
contingent on exports, it s deemed specific. The Authority had previously found export
facilitation by the EXIM bank countervailable in CVD investigations on “Continsous Cast
Copper Wire Rods” [rom Indonesia, Malaysia, Thailand, and Vietnam, “Textured Temperesd
{ilass™ from Malaysia, “Clear Float Glass™ from Malaysia, and “Flat Products of Stainless
Steel” from [ndonesia. Non-availment of a program does not make it non-countervailable.

Further, preferential lending is practiced within the nation by the banks located in the territory
of the country irvespective of whether the lending is in local currency ot foreign curreney. The
lending interest rate depends upon the credit rating of the company whereby the lending
bodies exercise discretion and provide preferential loans, [F compared with the prescribed
lending rates for the country by the international authorities such as IMF or World bank, the
lending interest rates are always at the lower side. Also, the central bunk of the countries has
higher benchmark which can be seen at the website of the banks whereas the actual lending
rates are far below than that

The program was previously examined by the Authority in the Final Findings of anti-subsidy
investigation on imports of “Continuous Cast Copper Wire Rods™ from Indenesia, Malaysia,
Thailand, and Vietnam and Tound countervailable.

Submissions by Government of Indonesia/other interested parties

75.

76.

-

The Government of Indonesia submitted that the Indonesia Exim bank is a special financial
institution 100% owned by the government and operates independently under the Act Mo,
272009, As per Article 7 of the Act, it is one of the key activities of the bank to provide
guarantees to Indonesia exporters. overseas importers and tenders related to project
performance. It provides financing in the form of working capital and/or investment. There 5
no law or regulation governing the eligibility criteria. Eligibility is an internal procedural
matter of the bank. Moreover, aver the course of 200 7-18, the EXIM Bank and Bank Mandn
have not provided interest rates below the Central Bank raie.

It has been submitted that the program is not applicable since no loans are taken from EXIM
Bank. The claim can be cross cheeked with loan information in the audit reporis. Further,
export facilitation by the EXIM bank was previously held non-countervailable by the
Authority.

The interested parties have also submitted that PT. Bank Negara Indonesia ( BIST) is a financial
institution that operates based on profit and it independently provides loans 1o customers with
interest at the prevailing market rate which is above the Bank of Indonesia’s rate {central
bank).
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78.

79.

As per the disclosure statement the Authority claimed that BNI is a public body merely
hecause the GOI holds a 60% share in the bank as of 2019. As per WTO AB Findings - Anti-
Dumping and Countervailing Duties {China) “mere ownership or control does nol constitute
public body™. GOI stated that none of the responding producers/exporters has received any
benefit.

Without prejudice to the above that loan taken from BNI bank cannot be considered as
subsidy, it i submitted that MP1 has waken all loans at market determined commercial rates.
It may be noted that the respondent had taken loans both in local as well foreign currencies at
market determined commercial rates. Even if the Indonesian Bank is considered to be a
“Public Body", the benchmarks considered have to be only for the currencies in which the
loens have been taken. Since a substantial part of the loans by the respondent 15 LISD
denominated, the rate applicable for the local currency loans cannot be applicd. It may also
he noted that the interest rate for foreign curmency loans is totally comparable to the interest
rate paid by cther respondent for loans taken from a foreign bank. Thus, applying the local
currency interest rate even to the foreign currency loans. 15 completely ifl-conceived and
CITONSOUS,

Examination by the Authority

Bil,

81.

B2

kR

It is noted that the program is administered by the Ministry of Finance as per the Decree of
the Republic of Indonesia no. 366/KME.06/2009 and the Act No. 2/2009. The bank is wholly
owned by Government of Indonesia and exercises Government Authority. [ts main objective
is to support the Indonssian exporters. Domestic financing services are provided in the form
of working capital and/or investment facilities.

It is noted that no loans have been procured from Exim Bank by the responding
producersiexporters as has been submitted by them in their questionnaire response,

The responding exporters have clarified in their submissions that the benchmarks considered
for the interest rates have to be only for the currencies in which the loans have been taken.

The Authority notes with regard to the loans taken from other banks by both the responding
exporters/producers that Pt Sumatera has taken foreign currency denominated loans from P
Bank Megara Indonesia (BNI) as well as from a foreign bank situated in Singapore. While
comparing the interest rate of long-term forcign currency loans charged by the bank in
Singapore with that of BNI, it 1s seen that both the interest rates are at par and comparable.
As far ag local currency loans procured by both the responding exporters from BNI are
concerned, it is seen that the interest rate charged by the BN for both the responding exporters
for short term and long-term loan in loeal currency is comparable 1o the benchmark adopted
by the Authority in its carlier disclosure siatement.

. In view of the aforementioned, no element of subsidy is found for the loans taken from the

Indonesian and other banks by both the responding exporters/producers.

. Therefore, the Authority notes that no countervailing duty should be imposed under s

program.
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{(iv)Program No. 4: Reduction of Income Tax

Submissions by the Petitioners

86. The petitioners submitted that the said program is administered by the Government of

Indonesia, The Law of the Republic of Indonesia No. 25 of 2007 concerning Investments
provides incenbives for investments in a variety of forms including reduction of net income to
a specified extent of the total invesiments made within a definite period. Thus, the program
provides a financial contribution in the form of revenue forgone that is otherwise due and a
benefit is thereby conferred. Article 18 of the Law No. 25 of 2007 provides several eligibility
criteria and satisfaction of at least one of them is essential to avail the benefit. The program
is, hence, specific because only these enterprises are cligible that meet the eligibality eriteria.

Submissions by Government of Indonesis/other interested parties

B7. The Government of Indonesia submitled that the corporate income tax reduction facility in

EX.

tax holiday shall be granted (o income received or accrued from main business activity which
constitutes a Ploneer Industry. A “Pioneer Industry™ is defined as an industry “with extensive
interconmection that provided added value and high externality, introduces new technology,
and has strategic value for national cconomy. The Tax Holiday is eligible for pioneer industry
status which covers 18 sectors. However, the list is not exhaustive, The program opens the
appartunity for other sectors other than currently stipulated in the program upon the approval
of the Minister of Finance. Initially, the corporate income tax reduction of 10% to 100% over
a period of five to fifteen years was provided. In April 2018 it was amended to provide 100%
reduction for five to twenty years. [t was further amended in November 2018 10 provide 50%
o 1 (%% reduction depending on the total investiment value.

It hag been submatied that the program i not applicable since no benefit from reduced income
tax was availed. The same can be eross checked with the audit reports.

Examination by the Authority

89,

90,

It is noted that the program is administercd by the Government of Indonesia. As per Article
18 of the Law of the Republic of lndonesia No. 25 of 2007, a reduction on corporate income
tax to the extent of 0% to 100% for a period of five to fifleen years is provided w a “Pioneer
Industry™ depending on the total investment valee. The program covers the forestry sector as
per Peraturan Menteri Keusngan Republik Indonesia Momor 130/Pmk.010/201. The program
provides a finaneial contribution in the form of revenue Torgone that is otherwise due and a
benefit is thereby conferred. Tt is specific since the benefit is provided only to entérprises that
qualified as a “Pioneer Industry”™. Therefore, Authority holds this program as countervailable
program.

However, the Authority notes that there is no evidence on record to show that the responding
preducers/exporters have made any gualifying invesiment to avail the benelil under the
program, Nor the Government of Indonesia has provided any information on the companies”
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eligibility as “Fioneer Industry™, Therefore, it is noted that no countervailing duty should be
imposed against the responding exporters/producers under this program.

{v) Program No. 5: Exemption of Import Duty

Submissions by the Petitioners

21.

The petitioners submitted that the said program is administered by the Government of
Indonesia. The Law of the Republic of Indonesia No, 25 of 2007 concerning Investments
provides incentives for investments in a variety of forms including exemptions or relief on
import duty on capital goods, machines, or egquipment not yel produced at home. Thus, the
program provides a financial contribution in the form of revenue forgone that is otherwise due
and a benefit is thereby conforred. Article 18 of the Law No. 25 of 2007 provides several
cligibility criteria and satisfaction of at least one of them is essential to avail the benefit. The
program is, hence, specific because only those enterprises are cligible that meet the eligibility
criteria.

. The program was previously examined by the Authority in the Final Findings of anti-subsidy

investigation on imports of “Continuous Cast Copper Wire Rods™ from Indonesia, Malaysia,
Thatland, and Yietmam and found countervailable,

Submissions by Government of Indonesialother interested parties

93,

a4,

The Government of Indonesia submitted that the “Masterlist program™ is an investment
facility granted in the form of import duty reduction and VAT exemption for import of capital
goods in form of machineries and factory equipment, The reduction in import duty is granted
unider Ministey of Finance Decision No. 135/ KME.05/2000. It is granted to new investmenis
or expénsirm of existing investments. The BEKPM is the supervising agency for the program
and reviews and approves applications for the program. The Authority had previously found
the program Lo be not countervailable.

[t has been submitted that VAT exemption is not countervailable as per anti-subsidy rules and
the similar view haz been taken by the Authority in the anti-subsidy investigation of copper.

Examination by the Authority

95.

It is noted that the program is part of the “Masterlist program™ that provides an import duty
reduction and VAT exemption (dealt with in Program No. 7} levied on imports of capital
goods in form of machinerics and factory equipment. The program provides a financial
centribution in the form of revenue forgome that is otherwise duc and a benefit is therchy
conferred. The benefit is provided subject to the satisfaction of criteria enlisted under Article
I8 of the Law No. 25 of 2007. While the Government of Indonesia stated that only one of the
companies under investigation has availed the benefit under the said program. both the
responding exporters, however, have accepted availing the benefits under the program in their
exporter’s questionnaire response. The program is specific since only those enterprises are
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granted the benefit that meets the eligibility criteria prescribed. Hence. the Authority holds
this program as countervailable.

%6. Accordingly, it is noted that countervailing duty should be imposed against both the

responding producers‘exporters under this program.

(vi)Program No, 6: Exemption of lmport Duty- Raw Materials

Submissions by the Petitioners

97. The petitioners submitted that the said program is administered by the Government of

98,

Indonesia. The Law of the Republic of Indonesia No. 25 of 2007 concerning Investments
provides incentives for investments in & variety of forms including exemptions or relief on
impart duty of production raw materials or components for a definite period and with specified
requirements. Thus, the program provides a financial contribution in the form of revenue
forgone that is otherwise due and a bencfit is thereby conferred. Article 18 of the Law No, 25
af 2007 provides & number of cligibility criteria and satisfaction of at least one of them is
essential to avail the benefit. The program is, hence, specific because only those enterprises
are eligible that meet the eligibility crileria,

The program was previously examined by the Authority in the Final Findings of anti-subsidy
investigation on impors of “Continuous Cast Copper Wire Rods” from Indonesia, Malaysia,
Thailand, and Vietnam and found countervailable,

Submissions by Government of Indonesia‘other interested parties

99,

The Government of Indonesia submitted that under the program, a reduction 13 provided on
imiport duty levied on import of strategic gomds, which among others inclede machineries and
tactory equipment to be installed and used for production by newly established industry andfor
expansion of existing industry. The proposals are to be approved by the BKPM. The eligibility
critcrion is the BEFM Decree issued on behalf of the Minister of Finance.

Examination by the Authority

100, It is noted thal under this program, a reduction in import duty granted on the duty levied

101,

on import of raw material employed in new investments. There is a strict surveillance
mechanism put in place by DG Customs to ensure that the program is not misused, and
adequate penalty is put in place in case of vielations. The program provides for financial
contribution in the form of revenue foregone and benefit is thereby conferred. The program
is also specific because it is provided to only those companies that meet the strict eligibility
criteria as per the BKPM Decree. The Authority, therefore, holds this program ag
countervailable,

The responding producers/exporters submitted in their Guestionnaire Responses that they
have not availed the benefit under the program since all raw materials were procured
domestically, They have further submined that they procure their primary raw material, j.e.,
wood, from private plantations, The Authority also notes that there is no evidence on record
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e show that the responding producers’exporters have imported their raw materials to avail
the benefii under the program. Hence, it is noted that no countervailing duty should be
imposed against responding producers/exporters under this program,

(vii) Program No. 7: Exemption of VAT

Submissions by the Petitioners

102, The petitioners submitted that the said program is administered by the Government of
Indonesia. The Law of the Republic of Indonesia No. 25 of 2007 concerning Investments
provides incentives for investments in a variety of forms including exemptions or deferment
of Value Added Tax for a definite period on import of production capital goods or machines
or equipment not vet produced at home for the purpose of production of exported produets.
Thus, the program provides a financial contribution in the form of revenue forgone that is
atherwise due and a benefit is thereby conferred. Article 18 of the Law No. 25 of 2007
provides several eligibility criteria and satisfaction of at least one of them is essential to avail
the henefit. The program is specific because it is contingent on exports and hence, prohibited.

103.  The program was previously examined by the Authority in the Final Findings of anti-
gubsidy investigation on impons of “Continuous Cast Copper Wire Rods” from Indonesia,
Malaysia, Thailand, and Vietnam and found countervailable, The program is also not a
permissible duty remission under foomote | of the ASCM and section 9B(b) of the Custom
Tariffs Act.

Submissions by Government of Indonesia/other interested parties

104. The Government of Indonesia submitted that the “Masterlist program” is an investmeni
facility granted in the form of import duty reduction and VAT exemption for import of capital
gnods in form of machineries and factory equipment. It is granted to new investments or
expansion of existing investments. The BRPM is the supervising agency for the program and
reviews and approves applications for the program. The program is neither specific nor confer
any benefit to the Indonesian producers of the PUC. The Authority hed previously found the
program to be not countervailable.

105, It has been submitted that VAT exemption is not coomtervailable as per Anti-subsidy rules
and the similar view has been taken by the Authority in the Anti-subsidy investigation of
COpper.

106. Tt has been further submitted by the responding exporters that ¥V AT exemption on capital
goods does not constitule a subsidy under the Anti-subsidy Rules. 1995 on account of the
facts that VAT exemption is neither revenue forgone nor contingent upon cxport performance,
Moreover, it is not specific to the MDF industry but is available to all industries across sectors.
Therefore, it is not specific in terms of Article 2 of the Agreement on Subsidies and
Countervailing Measures (ASCM). It is submirted that only the exemption or remission, in
respect of the production and distribution of exported products, of indireet taxes in excess of
those levied in respect of the production and distribution of like products when sold for
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domestic consumption is an export subsidy in terms of para (g) of Annex | (llustrative List
of Export Subsidies) of ASCM. Therefore, it is clear without any doubt that VAT exemption
i$ not a countervailable subsidy under the ASCM. VAT is creditable indirect tax. The
Authority has also taken the view that VAT is not countervailable subsidy in the recent anti-
subsidy investigation of “Continuous Cast Copper Wire Rods™ from Indonesia, Malaysia,
Thailand end Vietnam dated 05 November, 2019,

Examination by the Authority

107, Authority notes that this subsidy program provides for exemption from value added tax
on export of goods, The Authority notes that the subsidy program provides for remission of
tax on exported goods which is otherwise borne by the like product when destined for
domestic consumption in accordance with footnote 1 of the SCM Agreement and Section
9B{bM1) of the Customs Tariff Act. Therefore, Authomty halds that no countervailing duty
should be imposed apainst this subsidy prosram.

(wiii) Program No. 8: Aceelerated Depreciation or Amortization

Submissions by the Petitioners

108, The petitioncrs submitted that the said program is administered by the Government of
Indonesia. The Law of the Republic of Indonesia No. 25 of 2007 concerning Investments
provides incentives for investments in a variety of forms including accelerated depreciation
or amortization and resultantly a lower income tax liability, Thus, the program provides a
financial contribution in the form of revenue forgone that 1= otherwise due and a benefit is
thereby conferred. Article 18 of the Law No. 25 of 2007 provides several eligibility criteria
and satisfaction of at lcast one of them is cssential to avail the benefit, The program is. hence,
specific because only those enterprises are eligible that meet the eligibility critenia.

Submissiens by Government of Indonesia/other interested parties

1049, The Government of Indonesia submitied that the program intends to stimulate investment
in certain business felds and Jor cerlain regions. Government Regulation No, 182015,
amended by Government Regulation No. %2016, prants companies in 77 listed industries (1)
3% (3% per year for first six vears of business’ operatiom) tax deduction for investment in
the torm of tangible asscts. (2) accelerated depreciation and amortization, (3) lowered tax rate
on dividend distributions to non-residential taxpayers. and (4) loss compensation,

114, It has been submitted that this program is not applicable since no benefit was availed by
the exporters. The claim can be verified from the audit reports.

Examination by the Authority

I11.  The Authority nofes that the program 3 granted under the Government Regulation No.
18/2015 which was later amended by amended by Government Regulation No, %2016. The
program provides a financial contribution in the form of revenue forgone that is otherwise due
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and a benefit is thereby conferred. The benefit provided under the regulation is available only
to 77 listed industrics (1) 30% (5% per vear for first six years of business’ operation) tax
deduction for investment in the form of tangible assets, (2) accelerated depreciation and
amortization, (3) lowered tax rate on dividend distributions to non-residential taxpayers, and
{4} loss compensetion, However, the producers of the subject goods are not enlisted under the
77 eligible industries. Henes, no benefit is provided to the companies under investigation
under this program_ Therefore, it is noted that no countervailing duty should be imposed under
this program.

(ix)Program No. 9: Reliel from Land and Building Tax
Submizsions by the Metitioners

112, The petitioners submitted that the said program is administered by the Government of
Indonesia. The Law of the Republic of Indonesia No. 25 of 2007 concerming Investments
provides incentives for investments in a variety of forms including relief on Land and
Buildings Tax. particularly for specified business sectors in specified regions or areas or
zones. Thus, the program provides a financial contribution in the form of revenue forgone that
is otherwise due and a benefit is thereby conferred. Aricle 18 of the Law No. 25 of 2007
provides several eligibility enteria and satisfaction of at least one of them is essential 1o avail
the benefit. The program is, hence, specific because only those enterprises are eligible that
meet the eligiality entena.

Submissions by Government of Indonesia‘other interested parties

113, The Governmeni of Indonesia submitied that the program is available to Special
Economic Zones established through Act No. 39/2009 and allows companies located and
operating main business in such areas to obtain wide range of facilies and incentives from
taxation o employment. There are 13 such zones designated in Indonesia. As per the
Government Repulation No. 962015, the regional governments may determine a reduction
or exemplion of regional tx, which includes the Land and Building Tax, or retribution from
50% and [,

114. It has been submitted that this program is not applicable since no benefit was availed by
the exporters. The claim can be verified from the audit reports,

Fxamination by the Authority

115, Ttisnoted that the program provides exemption or reduction from Land and Building Tax
lo those enterprises which are located in 13 Special Economic Zones as designated by
Government of Indonesia, As per the Government Regulation No. 962013, the regional
povernments may determine a reduction or exemption of regional tax, which includes the
Land and Building Tax. or retribution from 50% and 10{%%. The program provides a financial
contribution in the form of revenue forgone that is otherwise due and a benefit 1s therehy
conferred. Hence, the program is specific as it is geographical specific and limited to certain
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euterprises which are located in 13 SEZ zones. Therefore, Authority bolds this program as
countervailable.

116. However, since none of the responding producers/exporters is located in any of the
Spectal Economic Zones in Indonesia, they are not cligible to avail the benefit under the
program, Hence, it is noted that no countervailing duty should be imposed against the
responding producers/exporters under this program.

(x}) Program No. 10: Exempiion of Import Income Tax Artiele 22

Submissions by the Petitioners

117, The Government of Indonesia had stated in their Government Questionnaire Response
that Mukti Panel had availed the benefit under the program. Though the producer claims that
the Government had later clarified that the producer had not availed the program, a copy of
the lenter regarding the same was not provided o the Domestic Industry. Later on, the copy
of the letter was served through a Paper-book circulated for the purpose of second oral
hearing. The Authority is requested to verify the claim made by the producer and the
authenticity of the letter submitied.

Submissions by Government of Indonesia/other interested parties

[1B. The Government of Indonesia submitied that the program is administered by the
Directorate General of Taxation under the Ministry of Finance. Under the Regulation No.
1/P172011, an exempiion on final income tax and import income tax is granted o taxpayers
who (1) tacing fiscal loss due to certain causes such as a) new taxpayer 13 in investment phase;
b the taxpayer is not in commercial operation; ¢) Force majeure, (2) eligible for fiscal loss
compensation, and 3} the amount of paid ingome tax is greater than the pavable income tax
may apply for the program. All eligible txpayers have (o submit an application seeking an
exemption and if approved. would apply for final income tax at 10% or income import tax at
2.5% rate and lfor the given tax year, The program is available to all sectors or regions and
hence in compliance with the ASCM.

119, It has been submitied that this program is not applicable since no benefit construed as
countervailable as per the anti-subsidy rules has been availed under this program. Complete
details of imports and tax payable and paid have been provided. Mukti Panel has provided
complete details of the taxes paid. The exemption of import income tax for import materials
and capital goods does not confer a countervailable henefit since it is merely an instalment of
annual income tax. No benefit is provided from exemption of import income tax since annual
income 1ax is required to be paid.

120 Further, GOI clarified that as per the evidence submitted, PT. Mukti Panel Industry (MPI)
wits not exempted from paying 2.5% import income tax and hence no benefit has been
received by them during the POL

Examination by the Authority
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[21. Itis noted that the program is administered by the Dircctorate General of Taxation under
the Ministry of Finance. Under the program, an exemption is granted on income tax subject
to eligibility criteria preseribed under Regulation No. [/PI201 1. Even when a company meets
them, the benefit is provided subject to approval, The program provides a financial
coniribution in the form of revenue forgone that is otherwise due and a benefit is thereby
conferred. The program is specific since the enterprises eligible for the benefil under the
program is limited throwgh varous eligibility criteria and further on the approval of the
administering body. In view of the above, the Authority holds the program countervailable.

122.  The Government of Indonesia has disclosed that Mukti Panc] has not availed the benefit
under the program. The other responding exporter has also stated that they have not received
any benefit and Authority has not found any evidence on record to show that the responding
exporters have received any incentives under the said scheme.

123, Therefore, the Authority notes that no countervailing duty should be imposed against the
responding exporters/producers under this program.

{xi)Program No. 11a: Provision for Land at Less Than Adequate Hemuneration

Submissions hy the Petitioners

124. The petitioners submitted that in Indonesia, the land For plantations is owned by the
government which provides the rights to utilize the land to companies as concessional holders,
If the concession holders do not perform their administrative requirements (e.g., ecological),
the government can fine the concession holder and even revoke the concession, Thus, land is
available to enterprises in Indonesia at less than adequate remuneration. There are two kinds
of land invejved — land for plantation which is subsumed in Program no. | & 2 and land for
manufacturing uniis. The subsidy in the land for the plant’ manufacturing unit and not the
forest land which needs to be quantified separately. The Authority has rightly analyzed the
scheme wherehy the manufacturing umits have received land at subsidized rate and stated that
Government of Indonesia provides land to companies on the levy of a concessional rate, The
same is not regulated by any law or regulation and is based on the discretion of the
government. However, the Authority has considered most conservative benchmark in
eonsidering Tangerang land prices,

Submissions by Government of Indonesia/other interested parties

125.  The GOI and responding producers/cxporters has stated that the Authority should reject
the new alleged subsidies which were alleged at the time of written submissions. Further they
stated that they have not benefit from the said programs. Factory land prices in Tangerang is
not appropriate benchmark as the program pertains to forest land and Tangerang 15 located m
a different island, i1.¢., Java.

126. Cooperating producers did not procure the factory land from GOl bul they procured it
from individual owners with full ownership rights. Indonesia MNational Land Agency (BPN)
is the regulating authority which administers the legality of the land, not trade the land,
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directly or indirectly.

127.  The exporter has purchased the land from private parties, The exporter has purchased the
land at market price on arm's length basis. Further, it s submifted that the exporter has not
taken the land on lease.

Examination by the Authority

128. It 15 noted that the Government of Indonesia provides land for forests on the levy of a
concessional rate. The Government of Indonesia controls nearly all (83%) the harvestable
forest land and leases logging rights 10 companies levied for the right to harvest wood. The
same is regulated by law or regulation and is based on the discretion of the government. The
program provides a financial contribution in the form of provision for land for the foresiry
sector at less than adequate remuneration and a benefit is thereby conferred. The program is
specilic since the benefit is provided at the direction of the government and is not available
o all. Therefore, it is noted that countervailing duty should be imposed against this program.
The Authority notes that the benefit under the land for plantations is subsumed in program no
1 & 2. However, the provision of factory land at LTAR is not included in Program 1 & 2.

129, With regard 1o the industrial land, it is noted that the Constitution of the Republic of
Indonesia, under Article 33, states that land shall be controlled by the state and exploited for
the greatest benefit of the people. Law No. 5 of 1960 which was brought into force for the
regulation of land in Indonesia, under Article 20, states that the right to ownership of land is
limited to Indonesian citizens, The right to ownership of land is not generally provided to
corporate bodies and is granted only on the discretion of the government subject to the
conditions laid down. The expense incurred by the responding producers/exporiers on land
has been taken from the Audit Reporis filed along with their questionnaire responses. The
average land prices for the industrial areas in Tangeranp has been taken as the appropriate
benchmark for land prices considering its proxinuty to the factory establishments of the
responding producers‘exporters,

Frogram No. 11b: Provision for Electricity at Less Than Adequate Remuneration

Submissions by the Petitioners

130, Pettioner submits that electricity is heavily subsidized by the Ministry of Finance through
Regulation No, 44 of 2017, This enables customers to purchase electricity from the
government owed power general company, PT Perusahaan Listrik Negara (PLN). at less than
adequate remuneration, The Government of Indonesia retains the right of exports of Ceal and
the domestic market obligations are reguired to be met for Coal. The domestic market
obligation was set at 25% of the production in 2019, Thus, the coal producers/miners are
forced to first provide coal 1o meet the domestic demand, Thus, the Government of Indonesia
by means of' export tax, export restrictions and by allowing existence of the legal acts requiring
Coal producers to sell domestically in Indonesia is directing private entities 1o provide
financial contribution to electncily generators in the form of Coal at less than adequate
remunsration. The benchmark price settings for coal were also enacted in 2011 through
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Minister of Energy and Mineral Resources No. 0617 W32[EM] 2011 on Coal Price which
applied for coal purchased by for National Electric Company (PLN). Indonesian Governmeni
determines the capping of maximum selling price for coal. Selling price for coal for electricity
iz set at LSS 70 per MT. Any company engaged in production of coal is required to sell such
coal following the decree issued by GOL, irrespective of its legal status. Coal is being made
available at a cheaper rate to the domestic producers of subject goods by putting a maximum
price cap on coal for purpose of electricity generation. Hence the power purchased by the
fibreboard producers is subsidised. Applicant relies upon the final findings issued by the
Authority in the matter of anti-subsidy investigation concerning imports of "Flat Products of
Stainless Steel” from Indonesia. The applicant submiis that the Authority should quantify
subsidy in electricity procured at less than adequate remuneration.

131.  Further, as per Indonesia Constitution Article 33 (3) - The land, the waters and the natural
riches contained therein shall be controlled by the State and exploited.

Submissions by Government of Indonesia/other interested parties

132.  All industries are eligible for the electricity supplied by PLN because it is only major
supplier to industries in Indonesia. The quantity and value of eleetricity provided to each
respondent during the POI are recorded in the electricity bills maintained by PLN. Ministry of
Fnergy and Mineral Resources (MEMR) Regulation 28/2016 electricity tariff is classified into
8 categories.

{a) Small households/industry at low voltage, power at 450 VA — 14 kVA (I-1/TR),
{b) medium industry at low voltage, power above 14 KVA - 200 kYA (I-2TR),

(¢} medium industry at medium voltage, power above 200 EVA (137TM); and

{d) big industry at high voltage, power of 30000 VA and above (14/TT),

133, PLN is 2 commercial supplier of clectricity apan from public sector and provides electnicity
as public service. Since it provides electricity to all sectors hence not speeific as per WT and
ASCM. Tarifl adjustment of electricity is published every three months and can be accessed
through the official website, The responding companies are classified under the taritf group of
the Medium seale industry a1 medium voltage, with the power of over 200 KVA (I-3/TM).

134,  There is no restriction on the importation of electricity. Electricity tariffs are set by taking
inte account the customer’s purchaging power as well as the installed power capacity of cach
CUSIOMET Eroup,

135. PT Bukit Asam is the state-owned company established on March 1, 1981, a Limited
Company under the name of I'T Bukit Asam (Persern) or widely known as PTBA. The
company focus on coal mining, cxploration, exploitation, purification and processing. Apart
from PT Bukit Asam there are 700 private miners in the country who are free o carry out the
said activities in Indonesia based on purely commercial principles. GOT does not intervene in
the transaction of coals as it is fully dependent on the negotiation between the parties. FTBA
iz a 100% state-owned company. Private sectors are given licenses to conduct mining (Ljin
Usaha Pertambangan — TUP), The GOI has control over PTBA, either directly through the
Series A Dwi Warna shares, or indirectly through PT Inalum (Persero).
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136,  Total domestic consumption reached approximately 1135 million tonnes in 2018 (20,61 %)
arud 138 million tonnes in 2019 (22,407}, The GOl does not limit imports of Coal,

137, The price of coal depends on the calories and commercial terms agreed upon by the sellers
and the buyers. This situation applies to both PT Bukit Asam and private coal producer.

138.  The celling price fixed for the PT Bukit Asam is baged on the formula of production cost
plus margin which covers profit and risk of the mining company in the minimum amount of
15% and the maximum amount of 25% of total production cost. Therefore, it would be
completely incorrect to assume that coal is made available to PLN at less than market value,

1359, No evidence has been provided either by the applicants or by the Authority to show thar
the users are actually gettng electricity at subsidized raies. The exporter reiterates that
electricity is not provided to it at subsidized rates. In order to substantiste their claim in this
vontext, the sample electricity invoices of the exporter during the POT along with English
translation of Decemnber 2018 invoice have been submitted and a request has been made to
the Authority not to recommend any subsidy under this program. As regards the
unsubstantiated allegation that the coal iz available o PLN at prices below the market mtes,
it i3 submitted that the said decree merely puts a ceiling on the price a1 which PLN shall
procure coal, There is no compulsion that coal has 10 be necessarily supplied at this price.
PLN is free lo procure coal from thousands of private suppliers /miners in the couniry. It needs
to be appreciated that PLN is a huge buyer of coal and is in a position 1o get coal at better
prices. It has been further submitted by the responding exporters that even the celling price
fixed for the PT Bukit Asam is based on the formula of prodection cost plus margin which
covers profit and risk of the mining company in the minimum ameount of 15% and the
maximum amount of 25% of total production cost, Therefore, it would be completely
incorrect to assume that coal is made available to PLN at less than market value,

Examination by the Authority

140. It is noted that electricity in Indonesia 1s produced from coal. The benchmark price setting
for coal purchased by the National Electric Company (PLN) is fixed by the Minster of Energy
and Mineral Resources No. 0617 K/32MEM/201 1. The Authority notes that the Government
of Indonesia by means of export 1ax, expont resirictions and by allowing existence of the legal
acts requiring coal producers to sell domestically in Indonesia is directing government as well
as privale entitics {0 provide coal at less than adequate remuneration o PLN. The coal
producers/miners are forced to first provide coal to meet the domestic demand. Hence, coal is
available to PLN af a rate below the market rates. The program is specific since the benefit of
coal al cheaper rates is available to the only power supplier in Indonesia which ultimately
mikes it possible for PLN 1o provide clectricity to consumers at a subsidized rate. The
companics under investigation are beneficiaries of such electricity at cheap rates. The program
provides a financial contribution in the form of provision for electricity at less than adequate
remuneration and a benefit is thereby conterred. Therefore, it is noted that countervailing duty
should be imposed sgainst the responding exponters/producers under this program.
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141, To determing the quantuam of the subsidy margin, the Authority looked Tor the appropriate
benchmark. The Authority has relied upon the prices provided as per the website of
‘elobalpetrolprices’, The actual electricity tariffs paid by the responding producers as per the
additional guestionnaire response has been considered to determine the subsidy margins.
Considering the methodology above, the subsidy margin determined for the responding
exporters has been provided in the table below.

FT. Mukti Panel Indusiries

142, PT Mukii Panel Industries is a producer/exporter of subject goods in Indonesia. Mukti
Panel filed the guestionnaire response and provided information regardmg the subsidy
programs availed by them.

143.  Authority examined the response filed by Mukti Pancl and upon examination requested
further information from them and alse verified the information provided in the response to
the extent deemed necessary. Mukti Panel has disclosed in its questionnaire response that it
has availed exemption on import duty, Additionally. the Authority determined that the subsidy
programs resulting in provision for land, wood and electricity at LTAR were availed by Mukti
Panel. Asa result, benefit was conferred to Mukt Panel in the form of various subsidies.

144, Authority has verified the information provided by Mukti Panel and determined subsidy
margin for programs for which benefit was received or accrued during the POL Wherever the
relevant information was not provided by the exporter, Authority has relied on facts available
to determine the subsidy margin

145. The wable below provides name of the subsidy pregrams, and the corresponding subsidy
mATEIn.

SN Program No. Name of the Schemes Subsidy | Range
Margin % %o
1 | Program No 1 &2 | Provision for standing timber at LTAR s | 0-10
2 | Program No § Exemption af Import Duty bt 0-10 |
Program No 11a Schemes identifed in the form of Land Erls (-1
Subsidy
4 | Program No 11b Provision for Electricity at Less Than s 1 0-10
Adegquate Remuneration
] Total Subsidy e | 1020

PT. Sumatera Prima Fiberboards

146. PT Sumatera Prima Fiberboards is a producerfexporter of subject goods in Indonesia,
Sumatera filed the questionnaire response and previded information regarding the subsidy
programs availed by them.
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147.  Authority examined the response filed by PT Sumatera Prima Fiberboards and upon
examination requested further information from them and also wverified the information
pravided mn the response to the extent decmed necessary. PT Sumatera Prima Fiberboards has
disclosed in its questionnaire response that it has availed exemplion on import duty.
Additionally, the Authority determined that the subsidy programs resulting i provision for
land, wood and electriciy at LTAR were availed by PT Sumatera Prima Fiberboards. As a
resull, benefit was conferred 1o PT Sumatera Prima Fiberboards in the form of various
subsidies.

148 Authority has verified the information provided by PT Sumatera Prima Fiberboards and
determined subsidy margin for programs for which benefit was received or accrued during
the: POI Wherever the relevant information was not provided by the exporier, Authority has
relied on facts available to determine the subsidy margin.

14%.  The table below provides name of the subsidy programs, and the eorresponding subsidy

margin.
SN | Program No. MNome of the Schemes Subsidy Range
! Margin % o
' 1 |ProgramMNo 1 &2 | Provision for standing timber at LTAR 0% 0-10
2 | Program Na 5 Exemption of Import Duty R {10
3 | Program No lla Schemes identified in the form of bk 0-10
Land Subsidy
4 F’rﬂgrgm No llb Provision for Electricity at Less Than | Tasng 0-10
Adequnte Remuneration
Total Subsidy | kel 10-20

150, Countervailing duty for all other producers’exporters from Indonesia has been determined
based on the highest of the subsidy marging for the cooperating party, for the subsidies availed
by them and based on facts available for othér subsudy programs.

SN Program MNa. MName of the Schemes Subsidy | Range
Margin % %%
1 |Program No 1l &2 | Provision for standing timber at LTAR Seily 010
2 | Progmam Mo 5 Exemption of Import [huty e 0-10
i | Progmam Nolla Schemes identified in the form of Land e n-10
Subsidy
4 | Program No | Ih Provision for Electricity al Less Than e 0-110
Adequare Remuneration
Total Subsidy % | 10-20
Malaysia

Program No. 1: Market Development Grant
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Submissions by the Petitioners

151.  The petitioners submitted that the said program is administered by the Malaysia External
Trade Development Corporation (MATRADE). The Guidelines for Market Development
Grant (MDG), 2018 allows Small and Medium Enterprises (SMEs) that meet certain
eligibility criteria to claim up to 100% reimbursement on actual expenses incurred while
participating in a number of export promotional activities listed in the guidelines. The program
provides a financial contribution in the form of direct transfer of funds and a benefit is therchy
confierred. The benefit under the program is available to enterprises contingent on exports and
hence, is deemed specific.

Submissions by Government of Malaysia/other interested parties

152, The Government of Malaysia submitted that the Market Development Grant is part of the
SME masterplan structured under the 11™ Malaysia Plan (2016-2020) for the purpose of
nereasing the SME’s participation in export promotional activities, Malaysian SMEs are
provided a reimbursement grant up to RM 200,000 for participation in export promotional
activities. The grants are disbursed subject to approval.

Examination by the Authority

153, Tt is noted thar Market Development Grant (MDG) is a part of the 11" Malaysian Plan
(2016-207. It is intended 1o increase participation of SMEs in export promotional activities.
The MDG provides SMEs a reimbursable grant up to RM 200,001} for their participation in
export promotional activities such as Intemational Trade Fairs. Trade & Investment Missions
/Export Acceleration Missions, International Conferences Overseas and Listing Fees for
Made-in-Malaysia Products,

134,  The subsidy program provides for financial contribution in the form of direct transfer of
funds and benefit is thereby conferred to the recipient. The subsidy program is also specific
because is contingent on export. Therefore, the Authority holds this program countervailable.

135. SME with at least 60% of the equity owned by Malaysians is only eligible for the
program. _ Since none of the responding producers/exporters meet this criterion, therefore, i
is noted that no countervailing duty should be imposed against responding
producers’exporters under this subsidy program.

Program No. 2: Export Credit Refinancing

Submissions by the Petitioners

156. The petitioners submitted that the said program is administered by the Export-Import
Bank of Malaysia Berhad (EXIM Bank). The Expont Credit Refinancing Guideline issued by
the EXIM Bank provides an Export Credit Refinancing (ECR) scheme that is used to promote
Malaysia’s exports and international trade in the form of Pre-chipment and Post- shipment
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financing. Pre-shipment financing i3 an advance by EXIM Bank o facilitate the expont of
Malaysian products prior to shipment and post-shipment financing i an advance unto 10024
export bill value provided to exporters to finance the export afier shipment, The program
provides a financial contribution in the form of direct transfer of funds and a benefit is thereby
conferred. The benefit under the program 15 available to enterprises contingent on exports and
hence, is deemed specific. Additicnally, the ECR Guidelines contain a negative list wo identify
eligible products for the program.

137.  The responding exporters have failed to provide reasons for non-availment of the program
despite being eligible for the same.

Submissions by Government of Malaysia/other interesied parfies

1538, The Government of Malaysia submitted that the scheme 35 used 1o promote Malaysia’s
exports and international trade in the form of pre-shipment and post-shipment financing. The
propram is available to any manufacturing and export trading companies ( 1) incorporated in
Malaysia, and (2) involved in export activities.

Examination by the Authority

139, It 15 noled that the program is admimistered by Export-Import Bank of Malaysia (EXIM
Bank). Export ¢redit refinancing program provides loan to enterprise (o finance export of
products. The program s governed by Export Credit Refinancing guidelines issued by the
Bank, which provides for eligibility criterta including eligibility of produect (negative list of
products which is maintained by bank) for the purpose of the program. The subsidy program
15 not restricted to any particular sector and is available to all companies incorporated in
Malaysia.

160. EXIM Bank is a government-owned financial institution, It is a wholly owned subsidiary
of the Minister of Finance. As an agency under the purview of the Ministry of Finance, the
major role of the Exim Bank is to provide credit facilities wo finance and support exports and
imports of goods, services and overseas projects with emphasis on non-traditional markets,
providing export credit insurance services, export financing insurance. OVerseas investments
insurance and guarantee facilitics.

161. It is noted that the EXIM Bank is a public body because it is ovwned by Government and
is vested with the Government Authority to camry out governmental functions. Accordingly,
the loan provided by EXIM Bank is financial contribution in the form of direct transfer of
funds by a public body, The program is also specific because it is contingent on export. The
benelit conferred on the recipient is in the form of difference between the amount of interest
charged by the EXIM bank and the amount of interest charged by the comparable commercial
bank. Therefore, based on the above facts the Authority holds this program as
countervailable. However, since none of the responding producers/exporters have availed
benefit under this program, it is noted that no countervailing duty should be imposed against
them under this program.
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Program No. 3: Buyer Credit Guarantce

Submissions by the Petitioners

162, The petitioners submined that the said program is administered by the Export-Import
Bank of Malaysia Berhad (EXIM Bank). The provides extends a Bankers Trade Credit
Takaful (BTCT) which is a Credit Takaful designed to protect the Islamic Financial
Institutions {IFIs) apainst risk of non-payment by their exporters ansing from default by the
overseas buyers, The program covers risk to the tune of 70% of the Export Bill or Advances
and 93% of Letter of Credit Value, The program provides a financial contribution in the form
of direet transfer of funds and a benefit is thereby conferred. The benefit under the program
is available 1o enierprises contingent on exporis and hence, is deemed specific,

[63. The responding exporters have failed to provide reasons for non-availment of the program
despite being eligible for the same.

Submissions by Government of Malaysia/other interested parties

164, The Government of Malaysia submitied that the Bankers Trade Uredit Takaful (BTCT)
which is a Credit Takaful designed to protect the Islamie Finaneial Institutions (IFIs) against
risk of non-payment by their exporters arising from default by the overseas buyers,

FExamination by the Authority

163. It is noted that the program is administered by EXIM Bank. There is no law or legal
regulation governing the program. It has already been determined in the above scheme that
EXIM Bank is & public body. Under this program, EXIM Bank provides guarantee to financial
institutions against risk of non-payment by their exporieis (customers) because of default
arising from oveérseas buyvers.

166, The program provides for financial contribution in the form of potential direct transfer of
funds and benefit is thereby conferred, The benefit conferred on the recipient 1s equivalent to
{1) the difference between the fre paid by the recipient for availing guarantee from EXIM
Bank and the fee that would have been paid 10 any other commercial bank for such guarantee
and (i1} the difference between the loan repayment to the lending bank in question (owing to
less than normal eammereial interest rate because of EXIM bank guarantee) and the amount
that would have been payable in absence of such guarantes (based on normal commercial
interest rate). The subsidy program is also specific because it is contingent on exportl.
Therefore, the Authority holds this program as countervailable.

167. As submitted by the responding producers’exporters that they have not availed any benefit
under this program, hence it is noted that no countervailing duty should be imposed against
them under this program.

Program No. 4: Pioneer Status

Submissions by the Petitioners
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168. The petitioners submitied that the said program is administered by the Malaysian
Industrial Development Authority (MIDA), and the Inland Revenue Board Malaysia. Sections
5-25 of the Promotion of Investment Act, 1986 grants a Pioneer Siatus to any company
intending to participate in a promoted activity or to produce a premoted product as listed in
the Promation of Investments {Promoted Activities and Promoted Products) Order, 2012,
Such enterprises are provided tax incentives for their investments in those sectors/products
and losses incurred from non-promoted activity is reduced from the statutory income raised
from the promoted activity. The program provides a financial contribution in the form of
revenue forgone that is otherwise due and a benefit is thereby conferred. The program is also
specific as it provided the benefit only to enterprises engaged in promoted activity/produsct as
per the law.

169,  The responding exporters have failed to provide reasons for non-availment of the program
despite being eligible for the same.

Submissions by Government of Malaysiafother interested parties

170. The Government of Malaysia subminted that the Pioneer Stalus may be granted to any
company intending to participate in & promoted activity or o produce a promoted product, as
determined by the Minister of Finance and the Mimster of Intemational Trade and Industry,
including an activity/product which is of national and strategic importance to Malaysia. The
benefit under the program is provided subject to approval by the Approval Committee,

171.  The Government also submitted that changes will be made 1o the program singe it is
committed to adopt the Forum on Harmful Tax Practices program under the QECD.

172. It has been submitted that eligibility for a program or mere admission of existence of an
alleged subsidy program docs not show all eligible producers ought to have applied and
availed the benefit. There 15 no obligation to prove the negative.

Examination by the Authority

173, Itisnoted that Sections 5 to 25 of the Promotion of Investment Act, 1986 provides for the
Pionzer Biatus program. The program provides for tax incentives in the form of exemption
from income tax. Losses incurred during the exemption perniod can be carried forward for
subzequent years to offset taxable income/net profit. The program 4 available for pre-
specified list of promoted productsfactivities,

174.  The program provides for financial contribution in the form of revenue foregone, which
is otherwise due and benefit is therehy conferred. The program is also specific because it is
available o promoted activity/product mentioned in the list. Examination of the list shows
that the promoted product includes the product under investigation. Therefore, the Authority
haolds this program as countervailable.

175,  The respomding producersfexporters merely submitted in their Questionnaire Response
that they have not availed the benefit under the program., Both lhe responding
producersfex poriers are eligible to receive the benefits under the program as per sections 3 to
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25 of the Promotion of Investments Act, 1986 and the Promotion of Investments (Promoted
Activities and Promaoted Products) Order, 2012.

176. However, on perusal of the documents submitted along with the Cmestionnaire Responses,
it is evident that neither Mfs Segamat Panel Boards nor M/s Robin Resources availed the
benefit under the program. Therefore, it is noted that no countervailing duty should be
imposed against the responding exporters/producers under this subsidy program.

Program MNo. 5: Investment Tax Policies

Submissions by the Petitioners

177. The petitioners submitted that the said program is administered by the Malaysian
Industrial Development Authority (MIDA), and the Inland Revenue Board Malaysia. Sections
26-29 of the Promotion of Investment Act, 1986 grants an lavestment Tax Allowance to any
company intending w participate in a promoted activity or to produce a promaoted product as
listed in the Promotion of Investnents ( Promoted Activities and Promoted Products) Order,
2012. The allowance is only piven on capital expenditure incurred on industrial buildings.
plants and machinery directly used for the purpose of the promoted activities or the production
of the promaoted products, The allowance of not more than 100% of the qualifying expenditure
is granted and the same is exempt from the tax payable. The program provides a financial
contribution in the form of revenue forgone that is otherwise duc and a benefit is thereby
conferred. The program is also specilic as it provided the benefit only to enterprises engaged
in promoted activity/'product as per the law.

178. The program was previously examined by the Authonty in the Final Findings of anti-
subsidy investipation on imports of “Continuous Cast Copper Wire Rods™ from Indonesia,
Malaysia, Thailand, and Vietnam and was found countervailable. '

179. The responding exporters have failed to provide reasons for non-availment of the program
despite being eligible for the same. Moreover, one of the responding exporiers, i.e.Segamal
Panel Boards Sdn. Bhd., has been approved by the Government of Malaysia to avail the
program.

Submissions by Government of Malaysia‘other interested parties

180. The Government of Malaysia submitted that the Investment Tax Allowance may be
granted 1o any company intending to participate in a promoted activity or to produce a
promoted product, as determined by the Minister of Finance and the Minister of International
Trade and Industry, including an activity/product which is of national and strategic
importance to Malaysia. The allowance is only given on capital expenditure incurred on
industrial buildings, plant and machinery directly used for the purpose of the promofed
activities or the production of the promoted products. The benefit under the program s
provided subicct to approval by the Approval Commitiee,

Examination by the Authority
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181, It is noted that Sections 26 to 29 of the Promotion of Investments Act, 1986 provides for
Investment Tax Allowance program. Promoted activities and promoted products are granted
capital allowance, Out of the total capital expenditure, 60°%% of the capital expenditure is
pranted as allowance and can be deducted againgt 70% of statutory income for 5 years.
Remaining income can be taxed at normal income tax rate. Even tor companies that incur the
qualifying expenditure, the Approval Committee retains the discretion to reject the applicant
seeking benefit under this program.

182, At the stage of desk verification for the Government of Malaysia, the Authonity had sought
clarification on programs administered under sections 26-29 of the Promotion of Investment
Act, 1986 (Program No, 5) and 127 (3A) of the Income Tax Act, 1967 (Program No. 19},
Baced on the information provided, the Authority is convinced that the response filed by M/s
Robin Resources under the heading of Program Mo, 5 pertains (0 Program No. 19,

183,  The program provides for financial contribution in the form of revenue foregone and
benefit is thereby conferred. The program is also specific since it is limited to certain
enterprises engaged in promoted petivities/products as per the Promotion of Investments
{Promoted Activities and Promoted Products) Order, 2012 and are approved by the Approval
Committes, A company that has received income tax cxemption from Pioneer Status cannot
avail bhenefit under this program. Therefore, the Authority holds this progrom as
countervailable,

184. However, M/s Sepamat Pancl Board has submitted in its Questionnaire response that the
Government of Malaysia approved the program e M/s Segamat Pane] Board on 10 August,
2004 but no benefit was gvailed in the POI and M/s Robin Resources has also submitted that
it has not aveiled any benefit under this program, accordingly, it & noted that no
countervailing duty should be imposed against them under this program.

Frogram No. 6; Reinvestment Allowance

Submissions by the Petitioners

185,  The petitioners submitted that the said program is administered by the Inland Revenue
Board Malaysia, Schedule 74 of the Income Tax Act, 1967 and the Public Ruling No. 6/2012
granis a reinvestment allowance at the rate of 60 on the qualifying capital expenditure
incurred by the company and can be offset against 70%: of its statutory income for the year of
assessment_ It is alsp given for a period of 15 conscoutive years beginning from the year the
first reinvestment is made. The program provides a financial contribution in the form of
revenue forgone that is otherwise due and a benefit is thereby conferred. The program is also
specific as it is available to enterprises that are in operation for at-least } years and are
undertaking qualifying projects (expanding, modernizing or automating 1ts existing business
in respect of manufacturing).

186. The program was previcusly examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of "Continuous Cast Copper Wire Rods™ from [ndonesia,
Malaysia Thailand, and Vietnam and found countervailable,
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Submissions by Government of Malaysia/other interested partics

187. The Government of Malaysia submitted that tax exemption may be granted to any
company intending to participate in a promoted activity or to produce a promoted product, as
determined by the Minister of Finance and the Minister of International Trade and Industry.
including an activity/product which 15 of national and strategic importance to Malaysia. To
avail the program. (1) the business must have been in operation for nol less than 36 months,
and (2} the company/person must have incurred. in the base year for year of assessment,
capital expenditure on a factory, plant or machinery used in Malaysia for the purpose of a
qualifying project. The allowance s provided for fifteen consecutive years of assessment
beginning from the year of assessment for the basis period in which a claim is made. Since it
is not linked 1o export conditions, not specific and is generally available, it is not a
eountervailable subsidy.

Examination by the Authority

188. It is noted that 2 company or & person resident in Malaysia is granted Reinvestment
Allowance if the company is in operation for 3 vears and has incurred capital expenditure on
factory, plant and machinery for qualifying project. Deduction is granted from 70% of
giatuiory income for 60% of such capital expenditure. Re-investment allowance can be
claimed for 15 years beginning from the year of assessment in which a claim 15 made. Inland
Revenue Board is responsible tor administration of this program.

189.  The program provides for financial contribution in the form of revenue foregone, which
is otherwise due and benefit is thereby conferred. Even though the subsidy program s not
limited to promated activity, still the subsidy program is specific because it is available to
enterprises that are in operation for at-least 3 years and are underlaking qualifving project
{expanding, modemizing or automating its existing business in respect of manufacturing).
Therefore, the Authority holds this program as countervailable.

190.  The responding producers/exporters have submitted in their Questionnaire Response that
they have not availed the benefit under the program. Hence, it is noted that no countervailing
duty should be imposed against them under this program.

Program No. 7: Accelerated Capital Allowanee

Submissions by the Petitioners

191. The petitioners submitted that the said program is adminisiered by the Inland Revenue
Board Malaysia. The Income Tax (Accclerated Capital Allowance) (Information snd
Communication Technology Equipment) Rules 2018 grants an allowance which shall be
equal to one-fifth of the capital expenditure incurred for the purchase of any information and
communication technology equipment, The amount equal to the allowance 15 further deducted
from the company’s taxable income. The program provides a financial contribution m the
form of revenue forgone that is otherwise due and a benefit is thereby conferred. The program
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is also specific as it is available only to enterprises that incur a qualifying expenditure a8 per
the relevant law and does not qualify for re-investment allowance on aceount of expiry of 15
vears penod of eligibility,

192, The program was previcusly examined by the Authority in the Final Findings of antl-
subsidy investigation on imports of *Continuous Cast Copper Wire Rods™ from Indonesia,
Malaysia, Thailand, and Vietnam and found countervailable.

193. The benefit received under the program is such that it would flow down to the PUC.
Moreover, money is fungible and the company has the discretion to use it for any of is
business sepments. In a CVD investigation. the subject of the investigation is the company as
3 whole and not the product. The “de-minimis™ rule is not applied to a program but on an
exporter-wise basis,

Submissions by Government of Malaysia/other interested parties

194.  The Government of Malaysia submitted that the Accelerated Capital Allowance provides
allowance which shall be equal 1o one-fifth of capital expenditure incurred for the purchase
of any information and eommunication technolopy equipment. The program is nol a
countervailable subsidv since it is not linked to export conditions, not specific and it 15
generally nvailable.

195, Segamal Panel Boards Sdn. Bhd. submitted that the program is not countervailable since
it is neither prohibited nor specific. The benefit was received for the Company as a whole and
not specitie for the PUC.

194. It has been submitted that the petitioners’ submission on countervailability has no basis.
The GOM further stated that the program is available to 4l companies and thoge that meet the
cligibility criteria can claim the ACA. The subsidy margin calculated under this program is
negligible and no duty should be recommended.

197.  The margin under the program as per the disclosure statement is negligible and no
countervailing duty should be recommended.

Examination by the Authority

198. It is noted that the program provides for capital allowance 1.c., an allowance which shall
be equal to one-fifth of the capital expenditure incurred for the purchase ol any mformation
and communication technology equipment. The program allows the company to write off the
allowance from its taxable income.

199, It s further noted that the program provides for capital allowance i.e., deduction of capital
expendiure from statutory income o promoted activity after the expiry of 15 years of
reinvestment allowance peried. The program allows to write off the total capital expenditure
within three vears, i.e, an imtial allowance of 20 percent in the first year and an annual
allowance of 40} percent i the next two years.
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200, The program provides for financial contribution in the form ol revenue foregone and
benefit is thereby conferred. The program is also specific because it is available 1o ceriain
enlerprise carrying out promoted activity that qualify for using this allowance and does not
qualify for re-investment allowance on account of éxpiry of 15 years penod of eligibality
neurring the qualifving expenditure. Therefore, the Authority holds this program as
countervailable program.

201. It is noted that as per the Questionnaire response {iled Robin, the company has not availed
the benefit under the said scheme, wherens M/S Segamat Panel Boards has received the
benefit. The Authority has quantified the subsidy margin based on the information submitied
by the M/S Segamat Panel Boards. The subsidy margin determined has been provided in the
table balow.

Program No. 8: Tariff Related Incentives
Program No. 13; Exem ption from Import Duty on Raw Materials/Components

202.  The benefit provided under program Ne. § and Program Mo, 13 are the same. Hence, both
these programs are analysed together.

Submissions by the Petitioners

2013, The petitioners submitted that the said program is administered by the Roval Malaysian
Customs Department (RMCD) and the Malaysian Investment Development Authority
{MIDA). Section 14(2) of the Customs Act. 1967 granis a full exemption from mport duty
on raw materials/components provided they are not locally available snd used directly in the
production of the finished product at the approved manufacturer’s premise(s). The exemption
applies for the productipn of finished products whether meant for the export or domestic
market, The program provides a financial contribution in the form of revenue forgone that is
otherwise due and a benefit is thereby conferred. The program is also specific as it is limited
1o enterprises that use raw materials that are not available locally,

Submissions by Government of Malaysia‘other interested parties

204, The Government of Malaysia submitted that the program involves evaluating duty
exemption on raw material/component for qualified manufacturers. The same is done by a
commitice established with representatives from MoF, MITI, RMCD, and MIDA. To gualify
for the zame, the raw materials/components are not locally available and used directly in the
production of the finished product at the approved manufacturer’s premises. The program is
not countervailable since it conforms to the provisions of Annexes |, 11, and 111 of the ASCM.

Examination by the Authority

205, It is noted that the program is administered by the Royal Malaysian Customs Depariment
(RMCD) and the Malaysian Investment Development Authority (MIDA). The program
provides import duty exemption on raw material/component to approved manutacturers,
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Exemption is granted when the raw materials/components are not locally available and used
directly in the production of the finished product at the approved manufacturer’s premise{s).

206. It 15 further noted that the program provides for financial contribution in the form of
revenue foregone, which is otherwise due. The program is specific because it is limited 10
enterprises that use raw materials that are not available locally, Therefore, the Authority holds
thiz program as countervailable program.

207. It is also noted that benefit has not been availed by any of the cooperating
producersiexporters under this program, therefore it is decided nol to impose any
countervailing duty against them under this program.

Program No. 9: Allowance for Plants and Machinery

Submissions by the Petitioncrs

208. The petitioners submitted that the said program is administered by the Inland Revenue
Board Malaysia. Schedule 3 of the Income Tax Act, 1967 grants a capital allowance {(CA)
amounting o 209 of the company’s qualifying expenditure on machinery or plant i.e. relief
for wear and tear of lixed assets for business in the year of assessment, The CA s deducted
from the adjusted income from the business in amriving at the statutory income. The program
provides a financial contribution in the form of revenue forgone that is otherwise due and a
benefit is thereby conferred. The program is also specific as it is specifically beneficial to
sectors having high capital expenditure and meets the eligibility criteria.

209,  The benefit received under the program is such that it would flow down o the PUC.
Moreover, money is fungible and the company has the discretion to use it for any of its
business sepments. In a CVD investipation, the subjett of the investigation is the company as
a whole and not the product.

Submissions by Government of Malaysia/other interested parties

210, The Government of Malaysia submitted that capital allowance is deductions lor qualifying
expenditure on machinery or plant. Tt is caleulated for a vear of assessment and is deducted
from the adjusted income in arriving at the statutory income. The program is notl a
countervailable subsidy since it 15 not linked to export conditions, not specific and it is
generally available.

211, M/s Scgamat Panel Boards Sdn. Bhd, and Robin Resources (Malaysia) Sdn. Bhd.
submitted that the program is not countervailable since it 15 neither prohibited nor specific.
The benefit was received for the company as & whole and not specific for the PUC.

212,  The exporters stated that the program is neither specific nor contingent on exports. The
C:OM Ffurther stated that the program is available to all companies and those that meet the
cligibility criteria can claim the Capital Allowance.

Examination hy the Authority
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213. It is noted that capital allowance provides deductions for qualifying expenditure on
machinery or plant, It is given to enterprise that incurs the qualifying expenditure. It is
caleulated for a yesr of assesement and is deducted from the adjusted income from the
business in arriving at the statutory income. 1t i3 calculated on a straight-line method on the
basiz of a preseribed rate of allowance,

214,  The program provides financial contribution in the form of revenue foregone, which is
otherwise duc. The program is specific because though it is generally available as per the law,
it would benefit those companics that have high capital expenditure in practice. Therefore,
Authority holds this program as countervailable.

215. It is noted as per the Questionnaire responses tiled by both M/s Sepamat Panel Board and
Mis Robin Resources that they have availed the bencfit under this subsidy program.
Accordingly, it is noted that countervailing duty should be imposed against this subsidy
program o M/s Sepamat Panel Board as well as M/s Robin Resources. The Authority has
quantified the subsidy margin based on the information submitted by M/s Segamat Panel
Board and M/s Robin Resources in their Questionnaire Responses.

Program No. 10: Incentives for Munufacturing and Manufacturing related Services in Fast
Coast Economic Corridor

Submissions by the Petitioners

216.  The petitioners submitted that the said program is administered by the Inland Revenue
Board Malaysia and the East Coast Economic Region Development Council. The Income Tax
(Exemption) (Mo, 4) Order, 2016 grants a tax exemption to companies located in the Bast
Coast and engaged in a production process that leads to value addition subject o the approval
from the Approval commitiee. The tax exemption can be in the form of a customized
incentives based on merit of each case, or 100% income tax exemption for 10 years from the
year the company derives statutory income, or 100% income tax exemption amounting to a
qualifying capital expenditure ([nvesiment Tax Allowance) for 5 years, or stamp duty
exemption on land or building acquired for development. The program provides a financial
contribution in the form of revenue forgone that is otherwise due and a benefit 15 thereby
conferred. The program is specific as it is limited to promoted products and also specilic o
region i.e., enterprise whose project is located in the east coast economic comridor.

Submissions by Government of Malavsiafother interested parties

217. The CGovernment of Malaysia submitted that tax exemptions may be granied to any
company intending to participate in a promoted activity or to produce a promoted product, as
determined by the Minister of Finanee, including an activity/product which is of national and
strategic importance to Malaysia. In order to avail the benefit (1) the project should be located
in the East Coast of Malaysia, (2) have value added, and (2) have level of technology as
measured by the Managerial, Technical and Supervisory (MTS) Index. The benefit is further
subject to approval by the Approval Committes.
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218,  The Government also submitied that changes will be made to the program since it is
commitled to adopt the Forum on Harmful Tax Practices program under the OECD,

Examination by the Authority

219 It 15 noted that full income tax exemption s granted under this program o the company
whose project is located in the East Coast Economic Corridor and is intending to participate
in a promoted activity or to produce a promoted product including an activity/product which
is of national and strategic importance to Malaysia.

2200,  The program provides for financial contribution in the form of revenue forégone and
benefit is thereby conferred The program is also specific because it is imited o promoted
produets and also specific to region ie., enterprise whose project is located in the East Coast
Economic Corridor. Therefore, the Authority holds this program as countervailable.

221.  However, none of the producers of the subject goods are found to be located in the East
Coast Economic Corridor. Henee, it is noted that ne countervailing duty should be imposed
against the responding exporters under this program.

Program No. 11: Drawback on Import duty, Sales tax and Excise duty

Submissions by the Petitioners

222.  The petitioners submitied that the said program is administered by the Royal Malaysian
Customs Department (RMCD). Sections ©3, 95, and 99 of the Customs Act, 1967 grants
drawback on import duty, sales tax and excise duty that have been paid may be claimed by a
manufacturer if the parts, raw malerials or packaging materials are used in the manufacture
of goods for export within a year based ‘on conditions stipulafed in the acts. The program
provides a financial contribution in the form of revenue forgene that is otherwise due and a
benefit is thereby conferred. The program was found specific by the DA and countervailable
in the Final Findings of the CVD investigation on “Continuous Cast Copper Wire Rods” from
Indonesia. Malaysia. Thailand, and Vietnam.

Submissions by Government of Malaysia/other interested parties

223, The Government of Malaysia submitted that the program provides a duty import refund
on imported poods subsequently re-exporied. The program is nol countervailable since it
conforms to the provisions of Annexes L. [, and 1l of the ASCM. The Panel Report in EL-
Countervailing Measures on certain Polyvethylene Terephtalate from Pakistan (DB 486), which
was later upheld by the Appellate Body, held that products can be countervailed only to the
extent that remission of dutics obtained by a company is in excess of the duties acerued on
the imparted inputs,

Examination by the Authority

224, It is noted that the program is administered by the Royal Malaysian Customs Department
(RMCDY). Sections 93, 95 and 99 of the Customs Act, 1967 grants drawback on import duty,
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sales tax and excise duty that have been paid may be claimed by a manufacturer if the parts,
raw materials or packaging materials arc used in the manufacture of goods for export within
a year based on conditions stipulated in the acts. The program provides import duty refund on
goods that are subsequently re-exported. In absence of any evidence to show that the program
provides for permissible tax remission, it is determined that the subsidy program provides
finencial contribution in the form of revenue foregone, which 15 otherwise doe and a benefit
is thereby conferred, The program is export specific, Therefore, the Authority holds this
program as countervarlable program.

225, However, it is noted that benefit has not been availed by any of the cooperating
producers'exporters undet this program, therefore it is decided not to impose any
countervailing duty against them under this program.

Program No. 12: Sales Tax Exemption

Submissions by the Petitioncrs

226. The petitioners submitted that the said program is administered by the Roval Malaysian
Customs Department (RMCD). The Sales Tex (Persons Exempted from Payment of Tax)
Order, 2018 grants an exemption from payment of sales 1ax to specific persons listed under
the Order. The program provides a financial contribution in the form of revenue forgone that
is otherwise due and a benefit is thereby conferred. The program is also specific as it is
available only 1o persons listed under the Order,

227.  The benefit received under the program is such that it would flow down to the PUC.
Moreover, money is fungible and the company has the discretion to use it for any of its
husiness segments. In a CVD investigation, the subject of the investigation is the company as
a whole and not the product.

Submissions by Government of Malaysia/other interested parties

228, The Government of Malaysia submitted that there are persons or manufacturers who are
exempted from paving sales tax on importation and purchase of locally manufactured goods
under the Sales Tax (Persons Exempted from Payment of Tax) Order, 2018, The exemptions
are classified into three schedules under the Order.

229.  M/s Sepamat Panel Boards Sdn. Bhd. and Robin Resources (Malaysia) Sdn. Bhd.
submitted that the program is not countervailable since it 15 neither prohibited nor specific nor

export contingent. The benefit was received for the Company as a whole and not specific for
the PUC.

230, The GOM further stated that the program is available to all companies and those that meel
the eligibility eriteria can claim the sales tax exemption.

Examination by the Awthority
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231.  Tuis noted that the program, is administered by the Royal Malaysian Custom Department.
The program provides an exemption from payment of sales tax is granted to those persons
enlisted under the Sales Tax (Persons Exempted from Payment of Tax) Order, 2018. The
program provides a financial contribution in the form of revenue forgone that is otherwise due
and a benefit is thereby conferred. The program is also specific as it is available only to
persons listed under the Order. Therefore, Authority holds this program as countervailable
program.

232, Ttisnoted as per the Questionnaire responses filed by both M/s Sepamat Panel Boards and
M/s Robin Resources that they have availed the benefit under this subsidy program.
Accordingly, it is noted that countervailing duty should be imposed against this subsidy
program to M/s Sepamat Panel Board as well as M/s Robin Resources. The Authority has
guantified the subsidy margin based on the information submutted by M/'s Scgamat Panel
Boards and M/s Robin Resources in their Questionnaire Responses.

Program No. 14: Double Deduction for Promotion of Exports

Submissions by the Petifioners

233. The petitioners submitted that the said program is administered by the Inland Revenue
Board Malaysia. Section 41 of Promotion of ITnvestment Act, 1986 read with Rule 4(2) of the
Income Tax {Promotion of Exports) Rules 1986 granl an exempticn on expenses incurred for
the purpose of seeking opportunities, or in creating or increasing a demand for the export of
Malavsian manufactured goods or agricultural products from income tax, The program
provides a financial contribution in the form of revenue forgone that is otherwise due and a
benefit is thereby conferred. The program is also specific as it is contingent on export
performance and is limited to enterprises engaged in export promotion activity,

234.  The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods™ (rom Indonesia,
Malaysia, Thailand, and Vietnam and [ound countervailable.

235.  M/s Segamat Panel Boards Sdn. Bhd. has failed to provide reasons for non-availment of
the program despite being eligible for the same.

Submissions by Government of Malaysia/other interested parties

236, The Government of Malaysia submitted that the program s applicable to all resident
trading, manufacturing or agriculiural companies in respect of expenses incurred for the
purposc of secking opportunitics or in creating or increasing demand for the export of
Malaysian manufactured goods or agriculiural products,

237. PRaobin Resources (Malaysia) Sdn. Bhd. submitted that the program is not countervailable
since it is neither prohibited nor specific. The benefit was received for the Company as a
whole and not specific for the PULC,
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218, It has been submitied that benefit is not automatic, and an application is required for the
same, M/s Segamat Panel Boards has never got any benefit from it

Examination hy the Authority

239, It is noted that the program is governed by Section 41 of the Promotion of [nvestments
Act, 1986 and Rule 4(2) of the Income Tax (Promotion of Exports) Rules, 1986, Uinder the
program, double deduction from income is provided to enterprise invelved in manufacturing,
trading and agricultural aetivities for expenses incurred for promotion of export.

240. The program provides for financial contribution the form of revenue foregone, which is
otherwise due and benefit is thereby conferred. The benefit is the difference between the
amount of income ax paid afier double deduction and the amount of income tax that would
have been payable in absence of such double deduction. The program is also specific because
it i contingent on export performance and is limited to enterprise engaged in expon
promotion activity, The Authority, therefore, holds this program as countervanlable.

241. It is noted as per the Questionnaire responses filed by M/s Robin Resources that the
company has availed the benefit under this subsidy program. However, no such benefit has
been availed by M/s Segamat Panel Boards. Accordingly, it is noted that countervailing duty
should be imposed agninst this subsidy program for Robin Resources (Malaysia) Sdn. Bhd.
The Authority has quantified the subsidy margin based on the information submitied by Robin
Resources (Malayvsia) Sdn. Bhd. in its Questionnaire Hesponse.

Program Mo, 16; Incentives for Small and Medium Enterprises

Su hmiasim;s by the Petitioners

242, The petitioners submitted that the said program is administered by the Inland Revenue
Board Malayeia. Schedule 1 of the Income Tax Act, 1967 grants a special tax rate for a
resident company with paid up capital of RM2.5 million and below at the beginning of the
basis period. Such companies have an income fax rate of 18% on the first RMS00,000
chargeable income and 24% on the subsequent chargeable income. The program pravides a
financial contribution in the form of revenue forgone that is otherwise due and a benefit is
thereby conferred, The program is also specific as it is limited to small and medium scale
enlerprises.

243, M/s Segamat Panel Boards Sdn. Bhd. has failed to provide reasons for non-availment of
the program despite being eligible for the same.

Submissions by Government of Malaysin/other interested partics

244, The Government of Malaysia submitied that a special lax rate, at 18% for the first RM
500,000 chargeable income and 24% for subsequent chargeable income, is granted for a
resident company with paid up capital of RM 2.5 million and below at the beginning of the
basis period. The company should also not be part of a group of companies whenz any related
party has a paid-up capital more than RM 2.5 million.
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Examination by the Authority

245,  The Authority notes that under this program. preferential income tax rate 1s provided for
SMEs i.c.. enterprise with paid up capital of RM 2.5 million and below. The chargeable
income tex on the income up to RM 300,000 i3 18% and that above BM 500,000 15 24%.

246,  The program provides financial contribution in the form of revenue foregone, which is
otherwise due and henefit is thereby conferred. The program is also specific because it is
limited io small and medium scale enterprise. Therefore, the Authornity halds this program as
countervailable.

247, The Audit Record submitted by the responding producers'exporters shows that the income
tax has been paid at the normal income tax rate and hence no benefit has been availed by
them. In view of the above, it is noted that no countervailing duty should be imposed agaimst
them under this program.

Program No. 17: Allowance for Increased Export

Submissions by the Petitioners

248,  The petitioners submitted that the said program 15 admimstered by the [nland Revenue
Board Malaysia. The Income Tax (Allowance for increased exporis) Rules, 1999 grants an
allowance which is equal 1o 10% of the value of increased exports of the manufactured
products where the products exported attained at least 30% of value added, or 15% where the
products exported artained at least 50% of value added, or 10% of the value of increased
exports of agricuitural produce by the company. Such allowance is given against seventy
percent of statutory business income of the company. The program provides a financial
contribution in the form of revenue forgone that is otherwise due and a benefit is thereby
conferred. The program is also specific as it is contingent on exports.

Submissions by Government of Malaysia/other interested parties

249, The Government of Malaysia submitted that a resident manufacturing company or
agricultural company that cxports in the basis year for a year of assessment is given an
allowance for increased exporis. In case of manufactured products, the allowance is
determined as follows;

e 10% of the value of increased exports of the manufactured products of the company
where the products exported attained at least 30% of value added;

» 13% of the value of increased exports of the manufactured products of the company
where the products exported attained at least 30% of value added.

Examination by the Authority

250, Tt is noted that a resident manufaciuring company or agricultural company that exports
manufactured products or agricultural produce is to be given an allowance for increased
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exports. The allowance is equivalent to 10% or 15% of the value of increased exports of the
manufactured products by the company. Allowance will be given against 70% of the statutory
business income.

251.  The program provides for financial contribution in the form of revenue foregone, which
15 otherwige due. The program is also specific because it is contingent on export performance.
Therefore, the Authority holds this program as coumlervailable.

252.  However, as no benefit has been availed by the cooperating producers'exporters umder
this program, thetefore, it is noted that no countervailing duty should be imposed against the

responding exporters under this program.
Program No. 18: Tax Exemptions for Exporters in Free Trade Zones

Submissions by the Petitioners

253.  The petitioners submitted that the said program is administered by the Free Zone
Authority and the Customs Authorities. The Free Zone Act, 1990 and the Free Zome
Regulations, 1991 gramts an exemption on payment of tax/duty for goods and services that
may be brought into, produced, manufactured or provided in a free zone declared under
Section 3(1} of the Free Zone Act, 1990, The program provides a finaneial contribution in the
form of revenue forgone that is otherwise due and a benefit is thereby conferred. The program
is specific as it is limited to promoted products and also specific to region i.e. enterprise whose
project is located in the free zone.

Submissions by Government of Malaysia/other interested parties

254,  The Government of Malaysia submitied that goods and services of any description excepl
those specifically and absolutely prohibited by law may be brought into, produced,
manufactured, or provided in a Free Zone without payment of any duty/tax.

Examination by the Authority

255.  The Authority notes that the program is administered by the Free Zone Act. 1990 and the
Free Zone Regulations, 1991, Free zones are managed by Free Zone Authoritics appointed by
the Minister of Finance to administer, maintain and operate a free zone, Goods and services
of any description except those specifically and absolutely prohibited by law, may be brought
into, produced, manufactured or provided in a freée zone without payment of any duty/tax,

256, The program provides for financigl contribution in the form of revenue foregone, which
is otherwise due and benefit is thereby conferred. The program is also specific since it is
available to enterprise located in free zonme. Authority has already determined that
countervailing duty should be imposed against subsidy program granting exemption from
import duties, Therefore, Authority holds this program to be countervailable.

257, The Authority notes that neither of the responding producers/exporters are located in any
of the Free Trade Zones. Hence, they are not eligible to avail the benefit under the program.
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In view thereaf, it is noted that no countervailing duty should be imposcd against them under
this subsidy program.

Program No. 19: Investment Tax Allowance

Submissions by the Petitioners

258 The petitioners submined thar the said program is administered by the Malaysian
Investment Development Authority (MIDA) and the Inland Revenue Board Malaysia, Section
127 (3A) of the Income Tax Act, 1967 grants an Investment Tax Allowance (ITA) provided
on merits of certain case such as capital intensive, capable of penerating significant linkages,
import  subsiitution, high value added, technology, green ftechnology, job crealion,
comtribution 1o the development of manufacturing support services and spillover effect to the
country, The ITA is further allowed 1o be deducted from the taxable income of the company.
The program provides a financial contribution in the form of revenue forgone that is otherwise
due and a benefit is thereby conferred. The program is alse specific as it is limited to
enterprises that meet the eligibility criteria and is approved by the Approval Committee.

Submissions by Government of Malavsia/other interesied parties

259, The Government of Malaysia submitted that an Investment Tax Allowance may be
granted to any company based on the merits of certain cases such as capital mtensive, capable
of generating significant linkages, import substitution, high value added. technology, green
technology. job creation, contribution to the development of manufacturing support services
and spillover effect to the country, Companies may avail the program subject to approval of
their application submitted to the MIDA. Despite meeting all the ehigible criteria, the
application maybe rejected by _the Approval Committee.

260. M/s Robin Resources {Malaysia) Sdn. Bhd. submitted that the program is not
countervailable since it 15 neither prohibited nor specific, The benefit was received for the
Company as a whole and not specific for the PUC,

Examination by the Authority

261.  The Authority notes that the program is administered by the Malaysian Investment
Development Authority (MIDA) and the Inland Revenue Board Malaysia. Under the program,
an Investment Tax Allowance (ITA) is provided on merits of certain case such as capital
intensive, capable of generating sipnificant linkages, import substitution, high value added,
technology, preen technology, job creation, contribution to the development of manufacturing
support services and spillover effect to the country, This allowance is further deducted from
the taxable income of the company. The program, henee, provides a financial contribution in
the form of revenue forgone that is otherwise due amnd a benefit is thereby conferred. The
program is specific since it is available 1o only those enterprises that incurred the qualifying
expenditure. As per Governmeni of Malaysia the said benefit is received by the ¢ooperating
exporters. Hence, the Authority holds this program as countervailable.
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262, It is noted as per the Questionnaire responses filed by M/s Robin Resources under the
heading “Program Mo. 57 that they have availed the benefit under this subsidy program.
Accordingly, it is noted that countervailing duty should be imposed against M/s Robin
Resources under this subsidy program. The Authority has quantified the subsidy margin based
on the information submitted by M/s Robin Resources in its Questionnaire Response,

Program No. 20: Provision of Standing Timber for Less Than Adequate Remuneration

Submissions by the Petitioners

263, The petitioners submitted that the said program is administered by the State Forestry
Department. The Government of Malaysia controls nearly all of Malaysia’s harvesiable
forests and they are leased to companies for logging on which a stumpage mte is levied.
Sections 60, 61 and 75 of the National Forestry Act, 1984 together with Rules 22 and 23 of
the State Forest Rules provide for stumpape charges lower than the market benchmark for
stumpages. The povernment also provides a replanting subsidy to support rubberwood
plantation and dependent industries. The govemment has also maintained a ban on exports of
rubberwood. The program provides a financial contribution in the form of provision of goods
for less than adequate remuneration and a benefit is therebhy conferred. The program s also
specific as it is primarily beneficial o enterprises that usc timber as a Taw material,

264, As per the website information of the responding producers from Malaysia, rubber wood
& tropical mixed wood are used as raw material for the production of the PUC.

265. “Forest produce™ as per the National Forestry Act is an inclusive definition and
rubberwood is nowhere specifically excluded under it. If no royalty is charged on rubberwood,
as per the interested party. it further proves mh-sidiﬂs‘_.-

266, The rovalty charged by the State Authorities is discretionary and disregirds market
principles. Hence, charging a rovalty in return for logging is in itself a distortion of the forestry
sector in Malaysia.

Submissions by Government of Malaysia/other interested parties

267.  The GOM and responding producers/exporiers has stated that the Authonty should reyect
the new alleged subsidies which were alleged at the time of writien submissions, which is
against ASCM. Rubberwood is not covered within the definition of *forest produce” under the
relevant legislation. There is no royalty collected on rubberwood and hence, no waiver was
possible.

268, Rubberwood is not covered within the definition of 'forest produce” under the relevant
legislation.

269.  There is no rovalty collected on rubberwood and hence, no waiver is possible.

270,  SPB purchased Wood/Power/Land/Gas from open market and from private entities,
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Program MNo. 21: Government Prohibition of Log Exports

Submissions hy the Petitioners

271, The petitioners submitted that the said program is administered by the Ministry of
Plantation Industries and Commodities. Uinder the National Timber [ndustry Policy 200%-
2020, a complete log export ban cxists in Sabah since 2018 and in Peninsular Malaysin since
1985, Sarawak has a log cxport ban on 80% of its production since 1988, A temporary
nationwide export ban on rubber wood also has been in place since 2017, Imposition of export
restraints distorts the domestic market for logs and makes them available to downstream
industries at less than adequate remuneration. The program, hence, provides a hnancial
contribution in the form of provision of goods for less than adeguate remueneration and a
benetit is thereby conferred. The program is also specific as it i3 primarily benelicial to
enterprises that use timber as a raw material.

Submissions by Government of Malaysiafother interested parties

272, The GOM and responding producers/exporters has stated that the Authority should reject
the new alleged subsidies which were alleged at the me of wntten submissions, which is
against ASCM. Mone of the responding producers/exporiers has availed the henefit,

273,  M/s Robin Resources has submitted that all kind of wood is procured from open markets,
and they truly retlect the market value at that peint of ime, The wood vendors are privately
owned companies and not from government agency. They do nol obiain any kind of
government grants or subsidies, Moreover, wood procured are pot like timber size logs
obtained from the forest. Wood is mainly sourced from rubber wood plantation where the
plantation owners want to replant their rubber trees, or mixed wood is procured from various
sawmill factories where they pr::u:es-a the timber logs and all the waste from their production
lines is sold as raw materials for fiberboard production. Thus, any Government interference
in such resource is totally incormeet.

274.  SPB purchased Wood/Power! Land/Gas from open market and from private entities

Examination by the Authority

275,  The Authority notes that program no. 20 & 21 relaies o the series of the measure taken
by Government of Malaysia to regulate, monitor and control forestry sector in Malaysia. Since
effect of these programs results in timer being provided at less than adequate remuneration, 1t
is considered appropriate to combine these programs and examine them collectively for the
purpose of present investigations.

276,  The GOM and responding producers/exporters has stated that the Authority should reject
the new alleged subsidics which were alleged at the time of written submissions. The
Authority notes that during the course of investigation the Authority may investigate into any
other program of the subjeet countries which may be revealed during the course of the
investigation as sctionable subsidy.
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277, The Applicants contended that the Government of Malaysia controls nearly all of
Malaysia’s harvestable forest through the National Forestry Act, 1984, Section 19 of the Act
allows the State Authorities to grant licenses to entities for taking forest produce, which
includes trees and parts thereof, from the permanent reserve forests and state land. Granting
of licenses including aren coverad under it and renewsl of licenses are at the discretion of the
State Authorities. According to section 61 of the Act, on collection of the forest produce, the
licensee is required to pay a royalty at the rate fixed by the State Authorities. The Act also
empowers the State Authorities to even remit, commute or waive the rovalty in order to
encourage the utlization of any species of the forest produce which is otherwise
uneconcmical.

278, The Authority notes that GOM’s contrel on the foresiry sector through proper legislation
shows that there is a substantial barrier to entry for new market participants and that the GOM
had the capacity to both maintain and increase its market share. The export ban resiricts the
product within the nation and, accordingly, control prices of wood in Malaysia.

279, As per the National Foresiry Act, the definition clavse includes “Forest produce™ which
incorporates (i) trees and all parls or produce not hereinafier menitoned of trees; (i} plants
including climbers, creepers and grasses, and all parts or produce of such planis; (1) silk,
cocoons, horey and wax and edible bird's nests. Further it says (¢} the following whether
Jound in or brought from a permanent reserved foresi. State land, mining land. reservee land
or alienated land: timber, fuelwond, charcoal, getah, getah taban leaves, wood oif, bark,
extracts of bark, damar and arap. Further, as per section 61 and 62(1) of National Forestry
Act, “Royalry shall be pavable to the Stave Awrhority in respect of all forest produce laken ai
the rates laid down in the rovalty vate list as published in the Gazerte by the State Aurhority
and Notwithstanding seciion 61, the State Authority may reduce, commmle or waive any
rovaity in respect gff or exempt from reyalty, any forest produce or class of forest produce

ferken "

280.  The Act further defines timber as “fimber " includes trees when they have fallen or been
Jelled, and all wood whether or not cut up, fashioned or hollowed out for any purpose. The
Authority notes that the Act neither exclusively mentions about the rubberwood nor expressly
excludes rubber wood from timber. Hence, Authority has no reason to consider that rubber
wood s not included within the forest of Malaysia.

281.  Asfar as Government prohibition of log exports is concerned, the petitioners have allegexd
that the said program is administered by the Government of Malaysia. A ban on round
{unprocessed) log exports was re-introduced in 2001, ostensibly to address the problem of
over-exploitation, Further, it is noted that Malaysian Government has completely put an
export ban on rubberwood. Through the imposition of export ban/prohibition the Govermment
entrusted/directed domestic forestry’harvesting companies to provide low priced inpuis
(logsiwood) to the downstream industries. Specifically, the log expont ban allowed the
companies under investigation to purchase inputs (log'wood) from forestry/harvesting
companies below market prices.
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282, It is noted that the rovalty charged by the Siate Authorities is discretionary and with
disregard for market principles. The responding producers’exporters of Malaysia have
submitted that they use rubberwood as their raw material. The Authority found that even
Malaysia is having an export ban on logs. By imposing such targeted export restraints, the
GOM puts domestic downstream producers into an economically irrational situation, which
constrains them into selling their goods for a lower price than they could obtain in the absence
of this policy. The measures at issue schieved the desired effect w distort the domestic market
of wood in the subject country and to depress the price to an artificially low level to the
advantage of the downstream industry,

283, The program provides a financial contribution in the form of wood at less than adequate
remuneration and a bepefit is thereby conferred. The program is algo specific since it benefitg
those downstream industries that use wood as their primary raw material. In view of the above,
the Authority halds this program countervailable,

284, Todetermine the quantum of the subsidy margin, the Authority looked for the appropriate
benchmark whereby it was found that New Fealand is one of the largest exporters of logs
globally, The Authority considered export price of logs from New Zealand as an appropriate
benchmark as compared (o import price from New Zealand.. The actual procurément rate of
wood has been considered as per the exporters questionnaire response, Considering the
approptiate conversion rates, the subsidy margin determined has been provided in the able
below.

Program No. 22a: Provision for Land at Less Than Adequate Remuneration

Submissions by the Petitioners

285, With regard to land, the program is administered by the GGOM. Under the program, a 30%
discount for land premium is provided if the project for which land is provided is completed
and operations commenced within 36 months from the date of land alienation, and a 50%
discount for land premium if the project is completed and operations commenced within 36
months from the date of land alicnation. The program provides a benetit in the form of revenue
forgone that is otherwise due. The program is also specific since it is enterpnse specific, The
Authority has guantified the subsidy margin for the program, it can be presumed that the
financial records submitted by the producers'exporters show benefit being availed. Hence, the
Authority is requested 1o uphold the same.

Submissions by Government of Malaysia/other interested parties

286. GOM requested to exclude the scheme as it is beyond the scope of investization.
According to the 9" Schedule of the Federal Constitution, land and Jand ways resources comes
under purview of the state which in turn means that each state government has the authority
to legistate on land matters under the state secretary office. the sclling rate of land will be
based on the current market value during the particular time. Any individual company/party
cancel purchase land.
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287. It has been submitted by the responding exporters that they purchased land from private
entities at market rates prevalent at the time of purchase.

288, In 1994 M/s Robin Resources bought freehold land from private owner in open market
cnvironment at open market price. For any transaction locally, selling prices are determmed
by seller and buyer without any intervention of government authority. M/s Robin Resources
is located in a state which is in the eastern region of peninsular Malaysia which is less
developed and far away well-developed cities. Moreover, the population is also less than these
well-developed as well az infrastructure is also not good. With these factors, definitely the
land price in this area is cheaper than those well developed with good infrastructure that is
located in the western region of peninsular Malaysia.

289. Nonc of the responding producers/exporters has availed the benefit.

Examination by the Authority

290, The Authority notes that the program is administered by the State Authorities of Malaysia.
Section 76 of the National Land Code. 1965 allows the State Authority to alienate State land
on payment of a consideration in the form of annual rent/premium. However, scction 76(c)
permits the State Authorities to exempt the payment of premium in any case they find fit. The
power to exempt premium is not regulated by any law or regulation and is based on the
discretion of the State Authority.

201. The program provides a financial contribution in the form of provision for industrial land
at less than adequate remuneration and a benefit is thereby conferred, The program is specific
since the benefit is provided at the discretion of the government/authorities and not regulated
by any law or regulation. Therefore, the Authority holds this scheme as countervailable.

292, According to the Customs Tarff (Identification. Assessment and Collection of
Countervailing Duty on Subsidized Articles and for Determination of [njury) Rules, 1995, in
case of subsidized provision of goods and services by the Government the difference between
the amount paid by the firm and the adeguate remuneration in relation to the prevathng market
conditions will be the subsidy amount. The expense incurred by the responding
producersfexporters on land has been taken from the Awdit Reports filed along with their
questionnaire responses. The average commercial land prices for the industnial areas
Malaysia has been taken as the appropriate benchmark. The subsidy margin ealevlated has
been provided in the table below,

Programme no. 22b: Provision for Electricity at Less Than Adequate Remuneration

Submissions by the Petitioners

293, The petitioners submitted that the said program is administered by the Uovernment of
Malaysia and State-Ovwned Enterprizes. The Government provides subsidized electricity
through Power Purchase Agreements and discounts on land premiums. With regard o
electricity at LTAR, the prices of natural gas, which is the primary source of power in
Malaysiz, are statutorily repulated for eleetricity sector. Hence, power is available o
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producers of the PUC at LTAR. The same was cxamined in previous investigations on “float
glass” and “tampered glass” and found countervailable, The program provides a financial
contribution in the revenue forgone that is otherwise due and a benefit is thereby conferred.
The program is also specific as it is limited to specific enterprises and regions.

Submissions by Government of Malaysia/other interested partics

294,  GOM requested to exclude the scheme as it 15 beyond the scope of investigation, Matural
gas to end users at transmission segment {high pressure) is supplied by PETRONAS while at
distribution scgment (low pressurc) is supplied by Gas Malaysin Bhd. PETRONAS is a
government-owned company while Gas Malaysia Bhd is a private company.

295,  The scheme is not applicable as both the responding producers. M/s Segamat Panel Boards
Sdn Bhd and M/s Robin Resources {Malaysia) Sdn Bhd are not consumers of natural gas
during investigation period.

296.  Elecwicity supply wo the end customers (i.c. domestic, commercial, and industrial) is
through Tenaga Masional Berhad for Peninsular Malaysia. Tenaga Nasional Berhad is a
public-listed company. (GOM stated that there are 3 producers of electricity in Malaysia (under
Suruhanjaya Tenaga's purview): a. Tenaga Nasional Berhad (TNB), for Peninsular Malaysia;
b. NUR Power Sdn Bhd (NUR), for Kulim Hi-Tech Industrial Park, Kedah; and c. Sabah
Electricity Sdn Bhd (SESB), for Sabhah and WP Labuan. TNB is a public-listed company,
NUR is a private-owned company, and SESB is a private-owned company. Electricity is noi
provided by the Govermnment. However, the price of electricity is regulated by the
Government. Incentive-Based Repulation (IBR) within the framewerk for overall electricity
pricing policy. The purpose of this framework is for Evergy Commission to regulate the
revenues and tariffs of electrieity utility in Peninsular Malaysia. Under the IBR framework,
the électricity wariff is charged for the provision of regulated services (the electricity). This
framework allows electricity utility to recover an allowed revenue, representing the estimated
efficient costs (including financing cosis) of providing the regulated services.

297, However, the responding exporters have submitted that Tenaga Nasional Bhd {TNB) ia
the sole electricity supplier in Malaysia. The main utility in production is electricity/power.
The sole eleciricity supplier in Peninsular Malaysia is a listed company in Stock Market,
Tenaga Nasional Bhd (TNB). There is no other aliernative, and the rates they charged to
Industrial eonsumers are the same regardless of the factory premise or location. For the mega
electicity eonsumers such as steel mall, they are in the position to negotiate with TNB for
special tariffs by entering into Special Apreements. The companies with much lesser
electricity consumption do not warrant them to have special agreements with TNB. The
responding exporters, therefore, do not enjoy any economic benefits from electricity supplier.

Examination by the Authority
298, The power supply in Malaysia is mainly through natural gas and coal. Authority notes that

supply of gas is governed by Gas Supply Act, 1993, This program allows regulated and more
favorable rates of natural gas prices for industrial sector including the electricity sector. It is

Page B0 of 173



299,

noted that the GOM admittedly regulates the prices of gas supplying companies namely,
PETRONAS and Gas Malaysia Berhad (GMB) which in turn supply gas 1o the end users at
reduced rates. The difference is then recovered by the said company from the GOM. Thus,
the Authority is of the view that there is a direct financial contribution by the GOM, Further,
the response of GOM iselT states that:

"The povernment has also prescribed the Incentive Based Regulation (IBR) framework,
which sets the base rariff for industrial customers for three years from January 2007 to
December 2019, This IBR framework allows changes tn the gas costs ta he passed through
vig the Gas Cost Pass-Through (GOPT) mechanism every six months. GCPT is the
mechanism o pass throush te eas cost differential which incurred due to the difference
berween gas cost forecasied in base rariff and actual gas cosi. GUPT is implemented every
& months in January and July. The rate will be either a rebate or surcharge ™

As regards the contention of the GOM that the responding exporters are not natural gas
consumers during period of investigation and the program is not aveilable to them, the
Authority notes that the GOM has also not denied the existence of the subsidy element in the
gas pricing mechanism which is supplied to the industrial producers, The Authority further
notes that it is not necessary that a subsidy is made available to the concerned enterprise
directly for it to be countervailable, In this context, it would be appropriate to refer to the
definition of “subsidy™ under Section % 1) of the Customs Tariff’ Act. 1975, which reads as
under:

O 1) Where any country or lerritory pavs, bestows, directly er indirectly, any subsidy upon
the manufacture or production theveln or the exportation therefrom of any ariicle
including any subsidy on transportailon af such article, then, upon the Imporiation of any
such article inte India, whether the same i imported directly from rthe coiriry of
manufacture, production or etherwise, and whether 1 @5 imported in the same candition
as when exporfed from the couniry of manyfacture ar production or has been changed in
candifon by mamifaciure, production ar otherwise, the Central Government may, by
rotification in the Official Gazene, impase o countervailing duty nof exceeding the amount
af sich suhsidy

Explanation. - For the purposes of this section, a subsidy shall be deemed to exist if -
fer) there is financiol contribition by o Government, or any public body fin the exporting
ar praducing country or territory], thal is, where -
i Government practice involves a divect tremsfer of funds (including gronts, loans and
eguity infusion), or porenrial direct rransfer af funds or labilities, or bock;
il Crovernment revenue that is otherwise due is foregane or not collected (including
fiscal incemtives),
iii. @ Cravermment provides goods or services other than general infrostructure or
purchases goods;
iv.  a Government makes payments Io o funding mechanizm, or enirusis or directs a
private body to carry out ore or more of the tvpe of fumetiony specified in clawses (i)
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tor {iii) ahove which would mormally be vested in the Govermment and the practice in,
no real sense, differs from practices normally followed by Governments; or.. ...,

300. From the abowve, it is clear that if' a povernment "enirusts or directs a private body 1o carry
out one or more of the type of functions illustrated in points (1), (i) and (311) which would
normally be vested in the government, and the functioning, in no real sense, differs from
functions normally carried out by governments in terms of paragraph i-iii of Section 9(1)(a)
of the Customs Tariff Act, 1973, then it is deemed to be a subsidy. These provisions mirror
Article 1.1(a)1)(iv) and (iii} of the SCM Apgreemeni. Therefore, any program which allows
even the privaie bodics to provide Gas for less than adequate remuneration to the industry. is
covered by the definition of “subsidy™ in terms of the above provisions.

301,  The Authority notes that electricity in Malaysia is produced from gas, The prices of gas
supplying compantes namely, PETRONAS and Gas Malaysia Berhad (GMB) are regulated
by GOM. Hence, gas is available to PETRONAS and Gas Malaysia Berhad at a rate below
the market rates

302, Further, the electricity distribution in Malaysia is regulated under the Electricity Supply
Act, 1990, Under the Act only those persons licensed by the Energy Commission shall supply
eleciricity. Hence, such bodies are entrusted with povernmental functions and act as public
bodies. According to section 26 of the Act, the suppliers of electricity may charge a tarifT as
approved by the relevant Ministry. However, as per section 29 of the said Acl, consumers of
electricity are allowed to enter into Special Agreements with the suppliers of electricity
whereby the tarifTs may be specified as per the agreements. Also, it has been admitted by
GOM that the prices of electricity in Malaysia s regulated. The Authority notes that the
Crovernment of Malaysia regulates the prices of pas as well as electnicity which 15 different
trom the market prices for industrial users. Further, this scheme provides benefit to enterprises
who procure electricity which is gas generated.

303.  The companies under investigation are beneficiaries of such subsidization. The program
is specific and provides a financial contribution in the form of provision of electnicity at less
than adequate remuneration and a benefit is thereby conferred. Theretore, the Authority holds
this program as countervailable and it is alse noted that countervailing duty should be imposed
against the responding exporters under this program.

304,  To determine the quantum of the subsidy margin, the Authority looked for the appropriate
benchmark. The Authority has relied upon the prices provided as per the website of
*globalpetrolprices’. The aciual eleciricity tariffs paid by the responding producers as per the
additional guestionnaire response has been considered to determine the subsidy margins.
Considering the methodology above, the subsidy margins have been determined for the
responding exporters/producers has been provided in the table helow.

Robin Reson sl "
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305. Robin Resources (Malaysia) Sdn. Bhd is & producer/exporier of subject goods in
Malaysia. Robin Resources filed the questionnaire response and provided informstion
regarding the subsidy programs availed by them.

306,  Authority examined the response filed by Robin Resources (Malaysia) Sdn. Bhd. and
upon examination reguested information from them and also verified the information
provided in the response to the extent deemed necessary. Robin Resources (Malaysia) Sdn.
Bhd. had disclosed in its questionnaire response that it had availed allowance on plant and
machinery, sales tax exemption, double deduetion for promotion of expors, and investment
tax allowance. Additionally, the Authority determined that the subsidy programs resulting in
provision for land, wood and electricity at LTAR were availed by Robin Resources (Malaysia)
Sdn. Bhd. As a result, benefit was conferred to benefit was conferred to Robin Resources
(Malaysia) Sdn. Bhd. in the form of various subsidies.

307.  Authority has verified the information provided by Robin Resources (Malaysia) Sdn. Bhd
and determined subsidy margin for programs for which benefit was received or accrued during
the POL Wherever the relevant information was not provided by the exporter, Authority has
relied on facts available to determine the subsidy margin.

J08.  The table below provides name of the subsidy programs, and the comesponding subsidy
margin.

SN | Program No. Name of the Schemes Subsidy | Range
Margin % e
1 | Program No @ Allowance for Plants and Machinery o 0-10
2 | Program No 12 | Sales Tax Exemption whal; 0-10
3 | Program No 14 | Double Deduction for Promation of i 0-10
Exports
4 | Program No 19 | Investment Tax Allowance i 0-10
5 | Program No 20 | Provision for standing timber at LTAR s 0-10
6 | Program No 22a | Provision for Land at Less Than e 0-10
Adequate Remuneration
7 | Program No 22b | Provision for Electricity at Less Than e 0-10
Adequate Remuneration
Total Subsidy rarth 10-20

e 5 il.

309, Segamat Panel Boards Sdn. Bhd. is a producer/exporter of subject goods in Malaysia.
Segamat filed the questionnaire response and provided information regarding the subsidy
programs availed by them.

310.  Awthority examined the response filed by Segamat and upon examination requested
further information from them and also verified the information provided in the response to
the extent deemed necessary. Segamal Panel Boards Sdn. Bhd. had disclosed in its
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questionnaire response that it had availed accelerared capinl allowance, allowance on plant
and machinery and sales tax exemption. Additionally, the Authority determined that the
subsidy programs resulting in provizion for land, wood and electricity at LTAR were availed
by Segamal Panel Boards Sdn. Bhd. As a result, benefit was conferred to Segamat Panel
Boards Sdn. Bhd, in the form of various subsidies.

311, Authority has verified the information provided by Segamat Panel Boards Sdn. Bhd. and
determined subsidy margin for programs for which benelit was received or acorued dunng
the POL Wherever the relevant information was not provided by the exporier, Authority has
relied on facts available to determine the subsidy margin.

312.  The table below provides name of the subsidy programs, and the corresponding subsidy
miargin.

SN | Program No. MName of the Schemes Subsidy Hange
Margin % Vo
1 | Program No 7 Accelerated Capital Allowance i 0-10
2 | Program No 9 Allowance for Plants and Machinery Rt 0-10
3 | Program No 12 Sales Tax Exemplion s 0-10
4 | Program No 20 Provision for standing timber at LTAR o 0-10
5 | Program No 22a | Provision for Land at Less Than s 0-10
Adequate Remuneration
6 | Program WNo 22b | Provision for Electricity at Less Than el =10
Adeguate Remuneration
Total Subsidy | ***% 10-20

313, Countervailing duty for all other producers/exporters from Malaysia has been determined
based on the highest of the subsidy margins for the cooperating party. for the subsidies availed
by them and based on facts available for other subsidy programs.

SN | Program Ne. | Name of the Schemes Subsidy Range
Margin % %o
I | ProgramNo 7 Accelerated Capital Allowance ik 0-10
2 | Program No @ Allowance and Plants and Machinery i 0-10
3 |Program No 12 | Sales Tax Exéﬁlpiiun gt ] 0-10
4 | Program N 14 | Double Deduction for promotion of i 0-10
Exports
Program Ne 1% | Investment Ta Allowance s 0-10
Program No 20 | Provision for standing timber at LTAR 0 a-10
7 | Peogram Ne 22a | Provigion for Land at Less Than | 0-10
Adeguate Remuneration
8 | Program Ne 22b | Provision for Electricity at Less Than e 0-10
Adeguate Remuneration ;
Total Subsidy | ***% | 10-20
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1 Lan
F.7. inati . i rams ‘ the Petitioners
() Program No. 1: National Building Tax Exemption (Indireet Tax)

Submissions by the Petitioners

314. The petitioners submitted that the said program is administered by the Government of S
Lanka. Section 3 and Schedule | of the Nation Building Tax Act, 2009 granie an exemplion
w tax levied on import of machinery when they are imported for the purpose of manufacture
of geods for exports, The amount exempted is the applicable turnover of exports or the value
of imports of machinery used. The program provides a financial contribution in the form of
revenue forgone that is otherwise due and a benefit is therehy conferred. The program is also
specific as it is contingent on exports. The program was analyzed by the US DOC and found
countervailable in the anti-subsidy investigation on “certain new pneumatic off-the-road tires
{off road tires) from Sri Lanka.

Submissions by Government ol Sri Lanka‘other interested parties

315.  The Nation Building Tax (NBT) is an indirect tax applicable on domestic consumption of
poods and services. [t was imposed vide the Nation Building Tax Act No. 9 of 200% and
subsequently amended several times, NBT is payable by every person (individual, company,
body of persons) or parmership wha (i) imports any arficle (unless exempied) into 311 Lanka,
(i1} carrics on business of manufacturing any arlicle other than those exempted, (1) carnies
an businecss of wholesale or retail of any article (other than those application under previous
heading), and (1v) carries on the business of providing any service,

3l6.  According to (i) and (ii) of Part | of the First Schedule to the Act, any article exported by
the manufacturer of such article and import of raw materials for the production of articles to
be exported is exempied from NBT. The same is applicable irrespective of product exported.

317. The program does not amount to a subsidy under the ASCM by virtue of footnote 1 of the
agreement. The remittance is applicable to all exporters irrespective of the product, Footnote
| state that the exemption of expons from indirect taxes, as defined under foeinote 38, is not
a financial coniribution, The same principle is also provided in the Ad Note to Arficle XV of
the GATT. Annex l{g) of the ASCM states that such remittance of indirect 1ax levied is not a
subsidy if it does not exceed those levied for production and distribution of like produets for
domestic consumption. The remittance under this Program does not exceed this level. The
program is also not specific since it does not benefit a specific industry or sector. The producer
of the PUC in Sri Lanka is not liable to pay NBT as it is applicable only for domestic
consumption of goods and services. Additionally, the Nation Building Tax was abolished with
cffect from 1 Dec 2019,

Examination by the Awthority
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318. The Nation Building Tax (NBT) is an indirect mx applicable on domestic consumption of
goods and services imposed vide the Mation Building Tax Act No. @ of 2000, NBT is payable
by every person (individual, company, body of persons) or partnership who (i) impoerts any
article (unless exempied) into Sri Lanka, (ii) carries on business of manufacturing any article
other than those exempled, (iii) carries on business of wholesale or retail of any article {other
than those application under previous heading), and (iv) carries on the business of providing
any service.

319, According to (i) and (ii) of Part | of the First Schedule to the Act, any article exported by
the manufacturer of such article and import of raw materials for the production of articles 1o
be exported is exempted from NBT. In absence of any evidence to show that the program
provides for permissible tax remission, it is determined that the subsidy program provides
financial contribution in the form of revenue foregone, which is otherwise due and a benefit
i3 thereby conferred. Subsidy is also specific because il is contingent on export, Therelore,
the Authority holds this program as countervailable,

320, However, since none of the producers/exporters of subject goods from the subyect country
have responded, hence the Authority has not quantified the subsidy margin under this

prOgran.

(ii) Program No. I: Exemptions for Custom Duties on Capital and Intermediate
Goods

Submissions by the Petitioners

321. The petitioners submitted that the ssid program is admimstered by the Industries &
Services Directorate, Sri Lanka. Scheme TIEP-1V grants an exempiion from customs dulies
levied on import of capital or intermediate goads when they are imported for the purpose of
manufacture of goods for exports. The program provides a finaneizl contribution in the form
of revenue forgone that is otherwise due and a benefit is thereby conferred. The program is
alsa specific as it 1s contingent on exports,

322. Though a claim on non-availment of the program was made by the Government of Sri
Lanka. the government as well as the Sri Lankan exporters has not cooperated with the instant
investigation and the claim is made withowt any supporting evidence,

Submissions by Government of Sri Lanka/other interested parties

123, An exemption on custom duties on imporied capiial and intermediate goods for
manufacture of products and services tor exports is provided by the Industries and Services
Directorate under the Temporary Import for Expont Processing (TIEP-1V) scheme. The same
15 applicable to capital goods involved in production process, intermediate goods, other
essential equipment, transport equipment, and handling equipment, The program provides a
100% exemption of Customs Duty in case of exporters who export 50% or more of their
output and indirect exporters who supply 30% or more of their output to direct exporters,
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324,  The Government of Sri Lanka submitted that the only exporier of the PUC into India, i.e..
Merbok, was operating under the BOI Act until January 2019 and under TIEP-IV scheme
thereafter. Under the BOI regime, Merbok was entitled to daty free access to import raw

materials and the same was available to all companies in BOT status. The Company benefited
from the scheme from January 2019 and not before that.

Examination by the Authority

325. The Authority notes that the program is administered by the Industries & Services
Directorate, Sri Lanka as per Scheme TIEP-IV. Under the program, an exemption to customs
tax levied on impornt of capital goods involved in production process, intermediate goods,
other essential equipment, transport equipment, and handling equipment when they are
imporied for the purpose of manufacture of goods for exports s provided, The program
provides a financial contribution in the form of revenue forgone that is otherwise due and a
benelit is thereby conferred. The program is deemed specific since it is contingenl on exports.
Therefore, the Authority holds this program as countervailable Since none of the
producers’exporters of subject goods from the subject country have responded, the Authority
has quantified the subsidy margin under this program on the basis of facts available,

(i} Program No. 3: Income Tax Concessions for Specified Undertakings

Submissions by the Petitioners

126.  The petitioners submitted that the said program is administered by the Government of 5ri
Lanka, Saction 51 read with Schedule 5 of the Inland Revenue Act, 2006 grants a concessional
income tax rate for companies engaged in the export of “non-traditional products™ identified
under the Act. The program provides a financial contribution in the form of revenue forgone
that is otherwise due and a benefit is thereby conferred. The program is also specific as it is
contingent on exports,

327, Though a claim on non-applicability of the program was made by the Government of 8ri
Lanka, the government as well as the Sri Lankan exporters has not cooperated with the instant
investigation.

Submissions by Government of Sri Lanka/other interested parties

328, According to scction 51 & 52 of Inland Revenue Act No. 10 of 2006, any company that
carries on any specified undertaking and the taxable income of that company for any year of
assessment includes any qualified export profits and income, such pant of the taxable income
of that company for that year of assessment as consists of such qualified exports profits and
income shall, notwithstanding anything to the contrary in this Act, be chargeable with income
tax it the appropriate rate specified in the Fifth Schedule to this Act.

320 The Government of Sri Lanka submitted that the only exporter of the PUC into India, 1.e.,
Merbok, has been incurring losses since 2014 and hence. not liable to pay income tax, This
makes the program not applicable.,
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Examination by the Authority

330, The Authority notes that Section 51 of the Inland Revenue Act, 2006 grants a concessional
income fax rate for companies engaged in the export of “non-traditional products™ identified
under Schedule 5 of the Act, The program provides a financial contribution in the form of
revenue forgone that is otherwise due and a benefit is therehy conferred. The program is
deemed specific since it is contingent on exports and 15 exclusively provided to manufacturers
of “non-traditional products” as per the Aet. Therefore, the Autherity holds this program as
countervailable. However, since none of the producers/exporters of subject goods from the
subject country have respended, hence the Authority is not able to quantify the subsidy margin
under this program.

{(iv) Program No. 4: Income Tax Exemptions for Undertakings with High Investment

Submissions by the Petitioners

331. The petitioners submitied that the said program is administered by the Government of S3n
Lanka Section 1TA of the Inland Revenue Act. 2006 grants an exemption on payment of
income tax for a period dependent on the amount of investment made for the production and
export of “non-traditional products™ identified under the Act, The program provides a
financial contribution in the form of revenue forgone that is otherwise due and a benefit is
thereby conferred. The program is also specific as it is contingent on exports.

332. Though a claim on non-applicability of the program was made by the Government of Sri
Lanka, the government as well as the Sri Lankan exporters has not cooperated with the instant
investigation.

Submissions by Government of Sri Lanka/other interested parties

333. Section 17 of the Inland Revenue Act provides for income tax holidays depending on the
invesiment made by the undertaking. The section has been amended several times
subsequently. Accordingly. manufacture, production, or processing of non-traditional goods
for export have been included as activilies in which investment can give rise to tax holiday as
per the law.

334. The Govemment of Sri Lanka submitted that the only exporter of the PUC o India, 1.e.,
Merbok, has been incurring losses since 2014 and hence, not liable to pay income tax. This
makes the program not applicable.

Examination by the Authority

335. The Authority notes that section [7A of the Inland Revenue Act. 2006 grants an
cxcmption on payment of income tax to companies engaged in the production and export of
“non-traditional products” identificd under the Act. The period tor which the exemption 13
granted is dependent on the amount of investment made. The program provides & financial
contribution in the form of revenue forgone that is otherwise duc and a benefit 15 therehy
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conferred. The program is deemed specific since it is contingent on exports and 15 exclusively
provided to manufacturers of “non-traditional products™ as per the Aet. Therefore, the
Authority holds this program as countervailable,. However, since none of the
producers’exporiers of subject poods from the subject country have responded, henee the
Authority is not able to quantily the subsidy margin under this program.

{v) Program No. 5: National Fertilizer Subsidy Scheme

Submissions by the Petitioners

336. The petitioners submitted that the said program is administered by the Ministry of
Plantation Industries of the Government of Sii Lanka. The scheme provides fertilizers for
rubber plantations at subsidized rates. The program provides a financial contnbution in the
form of provigion for poods at less than adeguate remuneration and a benefil is thereby
conferred. The program is also specific as it is limited to the rubber plantation sector.

337.  Though a claim on non-availment of the program was made by the Government of S
Lanka, the government as well as the Sri Lankan exporters has not cooperated with the instant
investigation.

Submissions by Government of Sri Lanka/other interested parties

338.  Sri Lanka introduced agricultural subsidies for promoting agriculture and is provided for
all crop sectors and sub-gectors. The subsidy is generally available and provided for all crop
sectors and sub-gectors, Therefore, the program is not speeific. It is available to all engaged
in the agricultural seetor. [t does not benefit the rubber producers specifically and not provided
to exporters. Hence, the subsidy is neither an export subsidy nor actionable as per the ASCM.
The benefit is also too remote and not passed on to the fiberboard producers, The only exporter
of the PUC into India, i-e., Merbok, is not registered with the admimstering authority o aecess
the program.

Examination by the Authority

339,  The Authority notes that Ministry of Plantation Industries of the Government of Sri Lanka
provides significant amounts of subsidy to the rubber planters in the form of fertilizer subsidy.
Being the primary raw material in the production of the PLIC, this program indirectly allows
its procurement of rubber wood at a subsidized rate.

340,  The program provides a financial contribution in the form of provision for goods al less
than adequate remuneration and a benefin is thereby conferred. The program is specific since
it is provided exclusively to the agriculture sector, Therefore, the Authority holds this progeam
as countervailable. However, since none of the producers/exporters of subject goods from the
subject country have responded, hence the Authority is not able to quantify the subsidy margin
under this program.

{vi) Program No. 6: Subsidies for Rubber plantation

Page 89 of 173



Submissions by the Petifioners

341, The petitionars submitted that the said program is administered by the Rubber
Development Board under the Ministry of Plantation Industries of the Government of Sri
Lanka. The scheme provides grants in installments at various stages ofa plantation depending
on the size and also ensures a guaranteed support price. The program provides a financial
contribution in the form of direct transfer of funds and a benefit is thereby conferred. The
program is also speeific as it is limited to the rubber plantation sector,

342,  Though a claim on non-existence of the program was made by the Government of Sni
Lanka, the government as well as the Sri Lankan exporters has not cooperated with the instant
investigation.

Submissions by GGevernment of Sri Lanka/other interested parties

343, There are two schemes adminisiered by the Rubber Development Board and provided
exclusively to rubber growers for new planting as well as replanting. The fiberboard producers
in Sri Lanka use rubber logs which are a waste from the rubber indusiry. They are purchased
at throw away prices al the end of the lifetime of the tree. But the purchase is not influenced
by the scheme.

344,  The subsidy is provided at an sarly stage of a rubber tree which has an economic life of
25-30 years. When calculated al the end of the said economic life of the rubber tree, value of
the subsidy received is negligible given the erosion in value of money over time. The benefit
is 10 remote and not passed on to the fiberboard producers. Henee, the subsidy does not exist.

345, Where a subsidy is granted to a different (upstream) entity than the cxporting entity, an
investigming authority must have evidence, and must determine based on that evidence, that
any subsidy granted to the first entity passed through to the exporting entity. Otherwise, no
subsidy to the exporting entity can be said to exist.

{vii) Program No. 7: Government Prohibition on Log Exports

Submissions by the Petitioners

346.  The petitioners submitted that the said program is administered by the Government of Sri
Lanka. The Government of Sri Lanka has put in place a complete log export ban since 199(0.
Imposition of export restraints distorts the domestic market for logs and makes them available
to downstream industrics at less than adequate remuneration. The program, hence, provides a
financial contribution in the form of provision of goods for less than adequate remuneration
and a benefit is thereby conferred. The program is also specific as it is primarily beneficial to
enterprises that use timber as a raw material.

a. Submissions by Government of Sri Lanka/other interested parties

Page 90 of 173



347, CGovernment of Sri Lanka does not mamiain a ban on export of ttmber logs. The only
requirement for exporting logs is to obtain a heense.

Examination by the Authority

348. The Authority notes that program no. § & 7 relates 1o the series of the measune taken by
Government of Sri Lanka to regulate, monitor and control rubber plantation and wood ban.
Since effect of these programs results in wood being provided at less than adequate
remuneration, the Authority has combined these programs and examine them collectively for
the purpose of present investigation.

149, The Authority notes that the Rubber plantation subsidy is administered by the Rubber
Development Board. As admitied by GOSL, the Rubber Development Board cusrently
implements two schemes, which are for the benefit of rubber growers, one for re-planting and
the other for new planting. Fiberboard manufacturing uses rubber logs, which is a waste of
the rubber industry at throw-away prices, at the end of the economic life (25-30 years) of a
mubber, Further the Authority notes that Rubber Replanting Subsidy Act. No 16 of 1953 (as
amended time to time) is an Act to provide for the establishment of a fund for the purpose of
subsidizing the replanting of rubber estates and rubber small holdings and the processing of
raw rubber including the purchase of machinery and equipment used in the processing of raw
rubber. Small holders or rubber plantation companies who regisiered their holdings in the
Rubber Development Department (RDD) are ¢ligible to pet the subsidy. Accordingly, the
holders are required to prove the ownership of the land before getting registered with the
department. Complete rubber plantation is controlled by the Government of 5ti Lanka,

350. Further, the Authority notes that, GOSL formulated MNational Forest Policy for
conservation of forests, which has been amended time to time. Later on, due to rising concerns
of deforestation, the Forestry Sector Master Plan of Sri Lanka in 1986 and Forest Ordinance
regulation or special legal provision were enacted for imposing log ban. The Foresi
Department is the main institution entrusted with the administration of major parts of the
forest arcas. As per the Sri Lankan customs website, Export Control License 1s required for
Timber, ie. Wood fincluding logs and yawn timber) classified under HS. Chaprer 44
excluding cocomed shell charceal, household wiensils of wood and rubber wood,

351,  The Authority ook note of the website information of the leading exporter of the subject
goods from Sri Lanka, M/s Merbok MDF Lanka (Pvt) Lid, which states “4ll wood processing
induseries are reliant on Jorest resources, either divecily or indirectly. Forest resources in the
Jform of woad fiker provide rthe basic raw material for the mangociuring of MDF, Merbok
witlises waste wood sowmill waste and residual plantation logy that ave harvested and
replanted evelically.” Authority also found that Merbok is also engaged in its own plantanon
program through its highly successful small holder tree-planting program. Particular attention
has been paid to meeting and exceeding stringent environmental regulations set by authoritics,

352, The Authorily notes that while, such export control (and other export restrictions) may
somewhat curtail over-cxploitation of Sn Lanka’s forests but also depress the domestic prices
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of logs, thereby assisting downstream processors of such products which leads to
subsidization.

353, The Authority further notes that the Government of Sri Lanka through the imposition of
export control leads to low priced inpuls (logs‘wood) to companies in the downstream
industries. The export contral which has induced log suppliers to sell logs domestically at
suppressed prices has benefited Sri Lankan downstream wood processing industries.

354, The program provides a financial contribution in the form of goods at less than adequate
remuneration and a benefit is thereby conferred. The program is also specific since it benefits
those downstream industries that use logs'wood as their primary raw material. Hence, the
program is de facto available only to a limited number of industries. Therefore, the Authority
halds this program as countervailable.

355,  However, since none of the producers/exporters of subject goods from the subject country
have responded, hence the Authority has quantified the subsidy margin under this program on
the basis of facts available.

Program No. B: Electricity at Less Than Adequate Remuneration

Submiszions by the Petitioners

356. The petitioners submitted that the electricity is provided in Sri Lanka at less than adequate
remuneration,

Submissions by Government of Sri Lanka /other interested parties

357. The Govemment of Sri Lanka has not made any submuissions on the allegation of
electricity at less than sdequate remuneration.

Examination by the Authority

158, During the course of investigation, the Authority has come across the Electnieity provided
at LTAR, az per the allegation submitted by applicants in their submissions. The Authority
sought requisite information in form of additional questionnaire from the interested parties.

359. The Deparmment of Electrical Undertakings was established in 1926 by the government
for electricity generation and transmiission in Sri Lanka. The Ceylon Electrieity Board (CER)
was later established in 1969 by an act of parliament to be responsible for the generation,
transmission and distribution of electricity in the country. Later in 1983, the government
established the Lanka Electricity Company Limited (LECO) to ondertake clectricity
distribution in the outer suburbs of Colombo and in selected areas in the western and southern
parts of the country, The Electricity Act of 2009 paved the way for the effective regulation of
the sector by the Public Utilities Commission of Sri Lanka (PUCSL).

160, At present, the CEB and independent power producers are invelved in the generation of
electricity. While the CEB is the main system operator of the country, the power generated
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by the independent power producers is also procured by the CEB under purchase agreements,
Hydro power planis and eoal power planis are the major contributors to electricity generation
in Sr Lanka. Smafl hydro, wind other Non-Conventional Renewable Energy (NCRE) power
plants also contribute to the electricity generation. Thermal power contribution to the national
electricity supply has been higher than that of hydro power,

361,  As per the Electricity law 2009, Scction 5 (2) (d)- pricing policy is determined by the
Minister of Sri Lanka. CEB is the main syvstem operator of the country, the power genemted
by the independent power producers is also procured by the CEB under purchase agreements.
As per publicly available information industrial tanfl rate in S Lanka is subsidized and 15
balow the market prices.

362.  The Authority notes that the Ministry of Power and Energy has vested its authority in its
affiliated institutes namely Ceylon Electricity Board and Lanka Electricity Company Limited
{(LECO). LECO is a government owned and controlled ulility of Sri Lanka that lakes care of
the peneral encrgy facilitics of the island. The Ministry of Power, Energy & Business
Development is the responsible ministry above the LECO. The Government has vested its
powers to exercise its functions based on formal indicia of government control and it is seen
that it has been exercised in 8 meaningful way, hence these are public bodies. Hence, the
Authority finds that the eleetricity sector in Sri Lanka is distoried and not based on market
principles which enables the producers of the PUC 1o procure electricity at less than adequale
remuneration. Hence, the Authority notes that countervailing duty should be imposed against
the responding producers/exporters under this program.

363, However, since none of the producers/exporters of subject goods from the subject country
have responded. hence the Authority has quantified the subsidy margin under this program on
the basis of facts available,

Summary of Subsidy programs from Sri Lanka

364, Since none of the producer/exporter from Sri Lanka has filed a questionnaire response,
the Authority has determined the countervailing duty for all the preducers/exporters of the
subject goods from Sri Lanka based on facts available.

Subsidy Range

SN Program No. Namie of the Schemes Margin % o
1 | Program Mo 2 Exemption of Import Duty h 0-10
Provizion for standing timber at —
e 0-10
2 | ProgramMNo 6 & ‘.-’- LTAR
3 | Program No 13 Provision for Electncity at LTAR e (=10
Total Subsidy " 10-20

Thailand

Program Ne. 1: Exemption/Reduction of Import Duties on Machinery
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Submission by the Petitioners

3635, The petitioners submitted that the said program is administered by the Board of
Investment (“BOI™). Sections 28 and 29 of Invesiment Promotion Act, 2002 {IPA) and the
guide 10 Board of Investment, 2018 grants an exemplion/reduction on impart duty applicable
on imporied machinery. The benefit provided is such that it would Aow down to the PUC.
Money is fungible and therefore the company c¢an decide to use the benefit on any of its
business segments. The program provides a financial contribution in the form of revenuc
foregone that is otherwise due and a benelit is thereby conferred. The program is specific
because it is available only to a limited number of enterpnises that hold a promotion certificate
issued under the same legislation on meeting all the eligibility criteria provided thereunder,
The investment project should also fall within the st of activities eligible for investment
promotion.

366. The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Hods™ from Indonesia,
Malaysia, Thailand, and Vietnam and found countervailable. The same is requested to be
upheld in the instant case.

367.  Several responding exporters including M/'s Vanachai Group Public Company Limited,
Ms Vanachai Panel Industries Co. Lid., M/s Metro MDF Co. Lad., M/s Advance Fiber Co.
Lid., M/s Wisewoods Co. Lid., M/s Panel Plus MDF Co, Ltd., M/s 5. Kijchai Enterprise
Public Company Limited, and Apgro Fiber Co. Lid. have received Investmen! Promation
Certificates from the BOT and henee eligible to avail the program. Despite the same. they have
not provided reasons for non-availament. Moreover, M/s Panel Plus Co. Litd, Mjs 8. Kijchai
Enterprise, M/s Advance Fiber Co, Lid., and M/s Vanachai Panel Indusiries Co. Lid. have all
expanded capacities or added new plants in the AUL period, Henee, they should have availed
benefit under the said program.

Submissions by Government of Thailand/other interested partics

368.  The Investiment Promotion Act, 1977 (IPA), enacied by the Government of Thailand,
created the investment promotion program and authorized the BO! to grant investment
promaotion incentives, including exemption for payment of import duties on machinery used
in BOl-promoted projects under Section 28. The section provides exemption from payment
of import duties on machinery under approved investment projects. Under the new investment
promaotion scheme introduced by the BOI in January 2013, the incentive package is granted
according to investment activity, instead of investment zone. The change m 2015 does not
affect the incentive package sny company, including the companies under investigation,
receives under the zoning system prior o 2015, The eligibility to receive the BOI incentives
is not specific as it is not limited to certain industries or certain enterprises. The benefit is
neither provided on the import of machimery for the production of export goods nor on the use
of domestic goods over impored ones. The program should be examined on the facts and
circumstances of each case. A blanket application of the previous finding in conlinuous copper
tinal finding will be a vinlation of the pninciples of natural justice.
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168,  The Authority has not examined in terms of SCM Agreement there is no industry or
market segment excluded from the scope of the program or not eligible to seek approval of
BOL The program is not specific,

370, M/s Metro MDF Co. Lid, and M/s Advanee Fibre Co. Lid. submitted that the exemption
is only granted for import of machinery not assembled in Thailand. Further, Panel Plus MDF
submitted that the benefit under the program is provided to the company as a whole and not
specific to the PLIC.

371. It has been submitted that as per the WTO Panel Report in Canada — Measures Affecting
the Export of Civilian Aircralt, the benefit in a CVD investigation should be examined from
the perspective of the recipient. The WTO Panel Report in EC — Measures Affecting Trade in
Large Civil Aircrafi is also relied on. Not countervailable as per ASCM and CYD Rules. The
benefit for Vanachai Group is nil since the machines have completed their depreciation cycle
before the POL,

Examination by the Authority

372,  The Authority notes that Investment Promotion Act. 2002 (the Act) provides for cenain
rights and benefits to promoted entities/projects/activities (Investment Promotion Package
Scheme). Section 16 of the Act prescribes that the Board of Investment (BOI) will make an
announcement designating the types and sizes of investment activity eligible for benefit
specified under the Act,

373, Section 28 of the Investmen! Promotion Act, 2002 provides an exemption from payment
of import duties on machinery under approved investment projects. Section 30 of the Acet
provides for reduction (not exceeding ninety percent) of import duty on raw materials and not
fior exemption’ reduction of import duty on machinery, The program grovides for a financial
contribution in the form of revenue foregone which is otherwise due and a benefit 1s thereby
conferred. Subsidy ic also specific because it is limited to promoted enterprise carrying out
promoted activity. Therefore, Authority holds this program as countervailable.

374,  The Authority notes that the Questionnaire Responses filed by Metro MDF Co. Lid.,
Wisewoods, and 8. Kijchai show that benefit was availed by them under the program. The
Authority holds that countervailing duty should be imposed against aforementioned
producers/exporters under this program. None of the other responding producersiexporters
were found to have availed the benefit under the program.

375, The Authority has determined the subsidy margin based on the information provided in
the records submitted by the responding producersfexporters, The subsidy margin thereby
caleulated 15 provided in the table below.

Program No. 2: Exemption of Import Duty on Raw Material Imported for use in
Production for Export

Submission by the Petitioners
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376. The petitioners submitted that the said program is administered by the Board of
Investment (“BOI™), Section 36 of Investment Promotion Aet, 2002 {IPA) and the guide to
Board of Investment, 2018 grants an exemption on import duties applicable on (i) raw and
essential materials imported for use specifically in producing, mixing, or assembling products
or commodities for export, and (ii) items imported for re-export, The propram provides a
financial contribution in the form of revenue foregone that is otherwise due and a benefit is
thereby confierred. The program is specific because it is available only to a limited number of
enterprizes that hold a promotion certificate issued under the same legislation on meeting all
the eligibility criteria provided thereunder. Furthermore, it is also expont contingent and
hence, deemed specific.

377.  The USDOC in the Final Affirmative Detcrmination in the CVD investigation on imports
of Certain Hot-Rolled Carbon Steel Flat Products from Thailand found all programs
pertaining to the Investment Promotion Act, 1977 administérsd by the Board of Investments
i be countervailable, The program was préviously examined by the Authority in the Final
Findings of anti-subsidy investigation on imports of “Continueous Cast Copper Wire Rods™
from Indonesia, Malaysia, Thailand, and Vietnam and found coumtervailable. The same is
requested to be upheld in the instant case, The Authority had found in the said investigation
that the Government of Thailand could not provide any explanation or evidence to show how
3 mechanism operates to ensure no excess benefit is provided under the program. A previous
finding of the USDOC is not binding on the DGTR., The Authonty may diverge based on their
facmual conelusions.

378, Several responding exporters including M/s Vanachal Group Public Company Limited,
M/s Vanachai Panel Industries Co. Ltd., M/s Metro MDF Co. Ltd., M/s Advance Fiber Ca,
Lid_, M/s Wisewoods Co. Ltd_, Panel Plus MDF Co. Lid., M/s 8, Kijchai Enterprise Public
Company Limited, and M/s AgroFiber Co, Ltd. have received Investment Promotion
Certificates from the BOI and hence cligible to avail the program. Despite the same, they have
not provided reasons for non-availament.

Submissions by Government of Thailand/other interesied parties

379, The Investment Promotion Act, 1977 (IPA), enacted by the Government of Thailand,
created the investment promotion program and authorized the BOI to grant investment
promation incentives, including the following special Aghts and benefits under section 36: (1)
Excmption of import dutics on the raw and essential materials imported for use specifically
in producing, mixing, or assembling products or commaodities for export; and (2) Exemption
of import duties on items which the promoted person imports for re-cxport.

380, The purpose of this program 15 o facilitate companies that are entitled o receive benetits
under Section 36 by exempting import duty on raw or cssential materials used in BOI-
promated projects. Under the new investment promotion scheme introduced by the BOUL in
January 2015, the incentive package is granted according to invesiment activity, instead of
investment zone, The change in 2015 does not affect the incentive package any company,
including the companies under investigation, receives under the zoning system prior to 2015.
The eligibility to receive the BOL incentives is not speeific as it is not limited to cerain
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industries or certain enterprises. It is neither contingent upon export performance nor the use
of domestic goods.

381. BOI has an effective svstem in place in order to cnsure that the import quantity of the raw
or essential materials are not exceeding the revolving maximum stock and to ensure that the
companies do export those imported raw or essential materials as finished goods.

182, The exemption of import duty for the purpose of exports is permitted by the ASCM under
Article |. The BOI has an effective system to ensure no excess benefit is provided. The same
observation was made by the USDOC in the CVD investigation on Glycine from Thailand.
Hence, the benefit provided under the program is not countervailable, The Auathonty
incorrectly countervailed the program in Copper case. Only the excessive benefil provided
under the program, if any, can be countervailed as per the ASCM, Further, the program has
not been availed by any of the responding producers’exporters. The program should be
examined on the facts and circumstances of each case. A blanket application of the previous
finding in continuous copper final finding will be a viclation of the principles of natural
justice.

Examination by the Authority

383, The Authority notes that Section 36 of the Investment Promotion Act, 2002 provides for
exemption from import duty on raw or essentinl materials used in BOl-promoted projects.
Linder this subsidy program, the products produced using duty free inputs are required to be
re-exported or exported after undergoing mixing, assembling and production activity, This
subsidy program is a part of investment promotion package scheme.

iR4. Govemment of Thailand has submitted that BOI has an effective system to ensure that
companies exprort the imporied raw material as linished goods and there is no exéess benefit
1o the producer/exporters carrying out the promoted activity,

185.  The Authority notes that M/s Wisewoods Co, Lid. vide its EQR. submission had admited
availment of subsidy on the raw materials used in the production of PUC. The Authority
accordingly quantified the same for M/s Wisewonds Co. Lid. However, through a later
submission, the company informed that they had inadvertently reported benefit for import of
taw materials while filing the questionnaire response, which was in fact never availed by
them. To substantiate the same, they have submitted documents which show that import of
raw materials by M/s Wisewoods Co. Lid, were subjected to *NIL' rate of duty and therefore,
the Authority notes that M/s Wisewoods Co. Lid. did not receive any subsidy and /or benefit
for importing raw material,

3B6. The exemption of import duty for the purpose of exports 1s permitied by the ASCM under
Article 1. However, only the excessive benefit provided under the program, if any, can be
countervailed as per the ASCM. Government of Thailand has submitied that BOL has an
effective system to ensure that companies export the imported raw material as finished goods
and there is no excess benefit to the producer/exporters carrying out the promoted activiry.
Government of Thailand has not provided any explanation and has not provided any evidence
1o show how the mechanism operates under the BOI scheme to ensure that there is no excess
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henefit and that raw material that is imported duty free is used in the exported product. In
absence of any evidence to show that the program provides for permissible tax remission. it
is determined that the subsidy program provides financial contribution in the form of revenue
foregone, which is otherwise duc and a benefit is thereby conferred. Subsidy is also specific
because it is contingent on export and is also limited to promoted enterprise carmying oul
promoted activity, Hence, the Authority holds the program as countervailable.

387. Since nonc of the responding exporters have submitted any evidence regarding excess
availment of the benefit under the said program the program. Accordingly, the Authority has
decided not to impose any countervailing duty against the responding exporters under this
scheme.

Program No. 3: Reduction of Import Duty for Raw or Essential Materials

Submizsion by the Petitioners

388. The petitioners submitted that the said program is administered by the Board of
Tnvestment (“BOT"). Section 30 of Invesiment Promotion Act, 2002 (IPA) and the guide to
Board of Investment, 2018 grants a reduction of up to 90% on import duty applicable on raw
or essential materiale for the purpose of producing, mixing, or assembling in a promoted
activity. The program provides a financial contribution i the form of revenue foregone that
i5 otherwise due and a benefit i thereby conferred. The program 15 specific because it 13
available only to a limited number of enterprises that hold a promation certificate issued under
the same legislation on meeting all the eligibility criteria provided thereunder.

389. The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on impons of “Continuous Cast Copper Wire Rods™ from Indonesia,
Malaysia, Thailand, and Vietnam and found countervailable. The same is requested to be
upheld in the instani case.

390. Several responding exporters including Vanachai Growp Public Company Limited,
Vanachai Panel Industries Co. Ltd. Metra MDF Co. Ltd.. Advance Fiber Co. Lid,
Wisewoods Co, Lid, Panel Plus MDF Co. Ltd.. 5. Kijchai Enterprise Public Company
Limited, and AgroFiber Co. Lid. have received Investment Promotion Certificates from the
BOI and hence eligible to avail the program. Despite the same, they have not provided reasons
for non-availament.

Submissions by Governmeni of Thailand/other interested parties

391. The Investment Promotion Act, 1977 (IPA), enacted by the Government of Thailand,
created the investment promotion program and authorized the BOT to grant investment
promotien incentives, including reduction of import duties not excesding ninety percent of
the normal rate on raw or essential materials imported for the purpose of producing, mixing,
or assembling in the promoted projects, each time for 4 period not more than one year from
the date prescribed by the BOI provided that such raw or essential matenals are not being
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produced or criginated domestically in sufficient quentity 1o be acquired for use in such
projects.

392,  The purpose of this program is to facilitate companies that are entitled to receive benefits
under Section 30 by reducing import duty on raw materials or essential materials used in BOI-
promoted projects. The GOT submitted that the program provides a benefit on raw materials
or essential marerials imported for producing goeds sold in the domestic market. Thus, the
program can canse no injury to the |ndian domestic industry and hence, imelevant to the
investipation. The eligibility for the program is not specific as it is made available on a
voluntary basis and entities that wish to avail the benefit shall apply for the same. Moreover,
nofe of the companies under investigation received the benefit under Section 30,

393, [t has been subminted that no producer from Thailand received financial contribution/
benefit under this program. The program should be examined on the facts and circumstances
of each case. A blanket application of the previous finding in continuous copper will be
violation of the principles of natural justice.

Examination by the Authority

194.  The Authority notes that Section 30 of the Investment Promotion Act, 2002 provides for
reduction of import duties not exceeding ninety percent of the normal rafte on raw materials
or cssential materials which are imported into Thailand for the purpose of producing, mixing,
or assembling in the promoted projects, each time for a period not more than one vear from
the date prescribed by the BOI provided that such raw materials or ecssential materials
comparable in guality are nol being produced or orginated within Thailand in sufficient
guantity to be acquired for used in such project. The subsidy program is part ol the investment
promotion incentive package.

395. The subsidy program provides [inancial contnbution in the form ol révenue foregone,
which is otherwise due and a benefit is therchy confemed. Subsidy is also specific because it
is limited to promoted enterprise carrying out promoted activity, The Authority, therefore,
holds this program as countervailable.

396. However, since none of the responding producers/exporters have availed benefit under
this program, hence it is noted that no countervailing duty should be imposed against them
under this program.

Program No. 4: Exemption of Corporate lncome Tax for BOI-Promoted Activities

Submission by the Petitioners

307, The petitioners submitied that the said program is administered by the Board of
Investment (“BO), Section 31 of Invesiment Promotion Act. 2002 (IPA) and the guide 1o
Board of [nvestment, 2018 grants an exemption of corporate income tax levied on net profit
camed from a prometed activity for a pericd not more than eight years. The program provides
a financial contribution in the form of revenue foregone that is otherwise due and a benefit is
thereby conferred. In case a coimpany is suffering losses, the program provides for carry
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forward of the losses and hence, benefit can be availed at a subsequent period. The program
15 specific because it is available only to a limited number of enterprises that hold s promotion
certificate issued under the same legislation on meeting all the cligibility entena provided
thereunder.

398.  The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imporis of “Continuous Cast Copper Wire Rods” from Indonesia,
Malaysia, Thailand, and Vietnam and found countervailable. The same is requesied to be
upheld in the instant caze.

3199 Several responding exporters including Vanachai Group Public Company Limited.
Vanachai Panel Tndustries Co. Lid., Metra MDF Co. Litd., Advance Fiber Co, Ltd.,
Wisewoods Co, Ltd., Panel Plus MDF Co. Ltd., 8. Kijchai Enterprise Public Company
Limited, and Agro Fiber Co. Ltd. have received Investment Promotion Certificaies from the
B(M and hence eligible to avail the program. Despite the same, they have not provided reasons
for non-availament.

Submissions by Government of Thailand/other interested partices

400.  The Investment Promotion Act, 1977 (IPA), enacted by the Government of Thailand,
created the investment promotion program and authorized the BOI to grant mvestment
promation incentives, including exemption of corporate income tax on the net profit derived
from the BOl-promoted projects for a period of not more than eight years from the date
income is first derived from such activity under Section 31, In case loss is incurred, the BOL
may grant permission to deduct such annual loss from the net profits accrued after the
expiration of the period of exemption for a period of not more than five years from the expiry
date of such period. Under the new investment promotion scheme introduced by the BOI in
January 2015, the incentive par;:kagr: is granted according to investment ElEiﬁ‘-"itj’, nstead of
investment zone. The change in 2015 does not affect the incentive package any company,
including the companies under investigation, receives under the zoning system prior to 201 5.
The eligibility for the program is not specific as it is made available on a voluntary basis and
entities that wish o avail the benefit shall apply for the same. The program should be
examined on the facts and circumstances of cach case. A blanket application of the previous
finding in continuous copper final finding will be a violation of the principles of natural
fustice, Vanachai Group has not availed Program No. 4 for Thailand.

401. Memo MDF Co. Lid. and Advance Fibre Co. Ltd. submitied that the program is not
specific since the eligibility eriterion iz wide. It has been submitted by Panel Plus MDF that
they incurred losses in BOI promoted activities and the program was not utilized. M/s
Vanachai Group Public Company Ltd. has also submitted that out of their three certificates of
B, two of them have expired long back in 1998 and 1999 respectively whereas onc of the
BO1 certificates will expire in 2022, In addition to it, the company has alse submitted that
since they have incurmed losses during the POL for the BOI promoted activity, hence is not
eligible for Carporate income 1ax reduction under the said scheme.

Examination by the Authority
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402. The Authosrity notes that the subsidy program is onc of the henetits provided under the
investment promotion package scheme, As per Section 31 of the Investment Promaotion Act,
2002 provides exemption from corporate income tax to eligible entitics. Exemption from
income tax is not available for more than eight years from the date income is first derived
from such activity, Further in the case where a loss has been incurred duning the eligible period
in which exemption of corporate income tax was available, the BOI is empowered grant
permission to the promoted person to deduct such annual loss from the net profits acerued
after the expiration of the eligible period of exemption of corporate income tax for a period
of not more than five years from the expiry date of such period. The promoted person may
choose to deduet such loss from the net profit of any one year or several years.,

403.  The Authority notes that the program provides a financial contribution in the form of
revenue foregone which is otherwise due and a benefit is thereby conferred. The program is
also specific as it is limited 1o promoted enterprise carrying out promoted activity, Therefore,
Autharity holds this program as countervailable.

404.  The Authority notes that the Questionnaire Response filed by Mis Wisewoods Co. Lid.
shows that benefit was availed by them under this program and has provided information with
regard to amount of subsidy received during POL

405. It is also noted that the records submitted by M/s Metro MDF disclose that the benefit
under the program was availed by them in the year 2016 but was wtilized during the POL

406,  As submitted by M/s Vanachai Group Public Company Lid, the Authority notes that the
company was issued three BOT certificates out of which two of them have expired in 1998
and 1999 respectively whereas one of the BOI certificates will expire in 2022, In addition to
it, the company has also submitted that since they have incurred losses during the POL for the
BOI promoted activity, hence is not eligible for corporate income tax reduction under the said
scheme. However, as per the records submitted by the company, the Authority notes that they
have received income tax exemption though not under BOI certificate.

407, Similarly, the records submitted by M/s Green Fiber Company Lid. show that they have
received income tax exemplion though not under BOI certiticate.

40%.  The Authority notes that M/s Advance Fiber has not utilized the benefits granted under
the said scheme as the BOD certificate has already expired and no additional income tax
exemplion was received by the company during the POL

409. Furthermore, the records submitted by Vanachat Panel Industrics Company Limited along
with the Questionnaire Response shows that benefit was not availed by the responding
exporter under the said program.

410. The Authority further notes that as per records submined, M/s Panel Plus Co. Lid., M5
Panel Plus MDF Company Ltd.. M/s Agre Fiber Company Ltd. and have not availed the
benefit under this scheme.

Page 101 of 173



411. TIn view of the above, the Authority has determined the subsidy margin based on the
information provided in the records submitted by the responding producers'exporters. The
subsidy margin thereby calculated is provided in the table below.

Program No. 5;: Reduction of Income tax in Investment Promotion Zones

Submission by the Petitioners

412.  The petitioners submitted that the said program is administered by the Board of
Investment (“BOT"). Section 35 of Investment Promotion Act, 2002 (IPA) and the guide to
Board of Investment, 2018 grants a 30% reduction of corporate income 1ax to enterprises
engaged in a promoted activity and located in a promoted location/zone for a period not more
than five years, after the period provided under section 31, The program provides a financial
contribution in the form of revenue foregone that is otherwise due and a benefit 1= thereby
conferred, The program is specific because it is available only to & limited number of
enterprises that hold a promotion certificate issued under the same legislation on meeting all
the eligability criteria provided thereunder. Furthermore, it is also region specific because the
benefit is available only to enterprises located in promoted locations/zones.

413, The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods™ from Indonesia,
Malaysia, Thailand. and Victnam and found countervailable. The same is requested to be
upheld in the instant case.

414, Several responding exporters including Vanachai Group Public Company Limited,
Vanachai Panel Industries Co. Lid., Metro MDF Co. Lid., Advance Fiber Co. Ltd.,
Wisewoods Co. Ltd., Panel Plus MDF Co. Ltd., 8. Kijchai Enterprise Public Company

* Limited, and Agro Fiber Co. Ltd. have received Invesiment Promotion Certificates from the
BOI and hence eligible to avail the program. Despite the same. they have not provided reasons
for non-availament.

Submissions by Government of Thailand/other interested parties

415.  The Investment Promotion Act, 1977 (IPA), enacted by the Government of Thailand,
created the investment promotion program and suthorized the BOL to grant investment
promotion incentives, including a 30 percent reduction of the corporate income tax on the net
profit derived from the promoted activity under Section 35(1). The incentive is provided for
a period of not more than five years, commencing from the expiry date referred to under
paragraph one or two of Section 31, or from the date income is first derived from the promoted

activity i the case where the promoted person is not granted exemption of corporate income
Lax.

416. The purpose of the program is to facilitate companies that are entitled to receive benefit
under Section 35(1) by granting 50 percent income tax deductions in certain locations or
zones. The eligibility to receive the BOI incentives is not specific as it is not limited to certain
industries or cenain enterprises. [t is neither contingent upon export performance nor the use
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of domestic goods. None of the companies under investigation utilized the benefit under
Section 35(1) dunng the POL

417. It has been submitted that no producer from Thailand reccived financial contribution’
benefit under this program. The program should be examined on the facts and circumstances
of each case. A blanket application of the previous finding in continuous copper fmal finding
will be a violation of the principles of natural justice,

Examination by the Authority

418, The Authority notes that 50% reduction is available from normal rate of corperate income
tax on the net profit derived from promoted activity. Exemption of corporate ineome tax have
already been countervailed by the Authority in other programs. Therefore, Authorily notes
that no additional countervailing duty should be imposed against the responding exporters
urder this subsidy program.

Program No. 6: Additional 25 percent deduction of the Cost of Installation or
Construction of Facilities

Submission by the Petitioners

419. The petitioners submitted that the said program is administcred by the Boand of
Investment (“BOI7). Section 15 of Investment Promotion Act, 2002 (IPA) and the guide to
Board of Investment, 2018 prants a deduction of 25% of the cost incurred for the installation
or construction of facilities used for a promoted achivity from the taxable mcome of the
company, The program provides a financial contribution in the form of revenue foregone that
is otherwise due and 2 benefit is thereby conferred. The program is specific because it is
available only to a limited number of enterprises that hold a promotion certificate issued under
the same legislation on meeting all the eligibility criteria provided thereunder. Furthermore,
it is also repion specific because the benefit is available only to enterprizes located n
prometed locations/zones and carrying out promoted achivity.

420. The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods™ from Indonesia,
Malaysia, Thailand, and Vietnam snd found countervailable. The same 15 requested to be
upheld in the instant case.

421.  Several responding exporters including Vanachai Group Public Company Limited,
Vanachai Panel Industries Co. Lid, Metro MDF Co. Ltd, Advance Fiber Co. Lid.,
Wizewoods Co. Lid., Panel Plus MDF Co. Ltd., 5. Kijchai Enterprise Public Company
Limited, and Agro Fiber Co. Lid. have received Investment Promotion Certificates from the
BOIL and hence eligible to avail the program. Despite the same, they have not provided reasons
tor non-availament.

Submissions by Government of Thailand/other interested partics
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422,  The Investment Promotion Act, 1977 ([PA), enacted by the Government of Thailand,
created the investment promotion program and authorized the BOI to gramt investment
promotion incentives, including permission to deduct from the net profit an amount not
exceeding 25 percent of the cost of installation or construction of facilities used in the
promoted activity under Section 35(3). In addition to normal depreciation, deductions from
the net profit of any one year or several years within 10 years from the date income 15 first
derived from the promoted activity may be made. Under the new invesiment promotion
scheme introduced by the BOT in Januwary 2015, the incentive package is granted according to
investment activity, instead of investment zone. The change in 2015 does not affect the
incentive package any company, including the companies under investigation, receives under
the zoning system prior to 2013, The eligibility to receive the BOI incentives is not specific
as it is not limited to certain indusirics or certain enterprises. It is neither contingent upon
export performanee nor the use of domestic goods.

423, Metro MDF Co. Ltd. and Advance Fibre Co. Ltd. submitted that the program is nof imited
to any particular enterprise or industry and is available to a wide range of economic activity
and hence, 15 not specific. The program should be examined on the facts and eircumstances
of each case. A blanket application of the previous finding in continuous copper final finding
will be a violation of the principles of natural justice.

Examination by the Authority

424,  The Authority notes that section 35(3) of the Investment Promotion Act, 2002 provides
for the reduced income tax through deduction from net profit of amount not exceeding 23%
of cost of installation or construction of facilities used in the promoted activity, The benefit
unider this subsidy program is equal to the difference between the amount of tax that would
have been payable in absence of such deduction and the amount of income tax actually paid.
The subsidy program is part of the investment promotion incentive package.

425,  The subsidy program provides financial contribution in the form of revenue foregone,
which is otherwise due and benefit is thereby conferred. Subsidy is also specific because it is
limited to promoted enterprise carrying out promoled activity. Authority has already noted
that countervailing duty should be imposed against subsidy program granting exemption from
income tax. Therefore, Authority notes that no additional countervailing duty should be
imposed against the responding exporters under this subsidy program.

Program No. 7: Double Deduction available for Companies in Investment Promotion
Lones

Submission by the Petitioners

426.  The petitioners submitted that the said program is administered by the Beard of
Investment (“BOI). Section 35 of Investment Prometion Act, 2002 {IPA) and the guide to
Board of lnvestment, 2018 grants a deduction on income tax, an amount double the cost
mcurred for transportation, electricity and water supply with respect to a promoted activity
located in a promoted location/zone, The program provides a financial contribution in the
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form of revenue foregone that 15 otherwise due and a benefit is thercby conferred. The
program is specific beeause it is available only 10 a limited number of enterprises that hold a
prometion cerlificale issued under the same legislation on meeting all the eligibility criteria
provided thereunder. Furthermore, it is also region specific because the benefit is available
only 1o enterprises located in promoted locations/zones.

427.  The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods™ from Indenesia,
Malaysia, Thailand, and Vietnam and found countervailable. The same is requested to be
upheld in the instant case.

428. Several responding exporiers including Vanachal Group Public Company Limited,
Vanachai Panel Industries Co. Ltd., Metro MDF Co, Ltd., Advance Fiber Co. Litd..
Wisewoods Co. Lid., Panel Plus MDF Co. Ltd, 8. Kijchai Enterprise Public Company
Limited, and Agro Fiber Co, Lid. have received Investment Promotion Certificates from the
BOI and hence eligible to avail the program. Despite the same, they have not provided reasons
for non-availament.

Submissions by Government of Thailand/other interested parties

429, The Investment Promotion Act, 1977 (IPA), enacted by the Government of Thailand,
created the investment promotion progam and authorized the BOI to grant investment
promotion incentives, including permission to deduct lor the purpose of assessing corporate
income tax an amount double the costs of transportation, electricity, and water supply incurred
by the promoted person in the operation of the promoted activity under Section 35(2). The
eligibility to receive the BOI incentives is not specific as it is not limited to certain idustries
or certain enterprises. [t 1s neither contingent upon export ptrfnmlamc nor the use of domestic
goods. None of the companies under investigation receive the benefit under Section 35(2),

430. The programs administered by the BOI are not specific as per the ASCM. They are
available broadly throughout the economy and not limited to a particular entity, geographical
region, or segment of the industry. The WTO AB Reports in US — Upland Cotton and US -
Anti-Dumping and Countervailing Duties (China) are relied on. The program should be
examined on the facts and circumstances of each case. A blanket application of the previous
finding in continuous copper final finding will be a violation of the principles of natural
Justice.

Examination by the Authority

43]1.  The Authorniy notes that under this program, benefit is provided in the form of double
deduction of transport, electricity and waier expenses for computing total income for the
purpose of income tax. This subsidy program is pant of the investment promoetion incentive
package.

432, The Authority notes that the subsidy program provides financial contribution in the form
of revenue foregone, which is otherwise due and the benefit is thereby conferred. The benefit
under this subsidy program is equal to the difference between the amount of tax that would
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have been payable in absence of double deduction and the amount of income tax actually paid.
The subsidy program is also specific because it is limited to promoted enterprise cartying oul
promoted activity. Authority has already noted that countervailing duty should be imposed
against subsidy program pranting exemption from income tax. Therefore, Authority notes that
no additonal countervailing duty should be imposed against the responding exporters under
this subsidy program.

Program No. 8: Exemption of Income Tax — Dividends

Submission by the Petitioners

433,

434,

The petitioners submitted that the said program is administered by the Board of
Investment (“BOI7). Section 34 of Investment Promotion Act, 2002 (IPA) and the guide to
Board of Investment, 2018 prants an exemption on income tax levied on dividends derived
from a promoted activity is granted 1o juristic persons. Hence, the bepefit can be availed by
the companies under investigation and ultimately injure the domestic industry. The program
provides a financial contribution in the form of revenue foregone that is otherwise due and a
benefit is thereby conferred. The program is specific because it is available only w a limited
number of enterprises that hold a promotion certificate issued under the same lepislation on
meeting all the eligibility criteria provided thereunder and derives dividend income from
promoted activities,

Several responding exporters including Vanacha Group Public Company Limited.
Vanachai Panel Industries Co. Lid., Metro MDF Co. Lil, Advance Fiber Co. Lid.,
Wisewoods Co. Lid., Panel Plus MDF Co, Ltd., 5. Kijchai Enterprise Public Company
Limited, and Agro Fiber Co. Ltd. have received Investment Promotion Certificates from the
BO1 and hence eligible to avail the program. Diespite the same, they have not provided reasons
for non-availament. M's Advance Fiber Co. Ltd., M/s Metro MDF Co. Ltd., M/s Wisewoods
Cao. Ltd., and M5 Panel Plus MDF Co. Lid. have themselves disclosed that they arc eligible
to avail the beneht under the program.

Submissions by Government of Thailand/other interested parties

415,

The Investment Promotion Act, 1977 (IPA), enacted by the Government of Thailand,
created the investment promotion program and authorized the BOT o grant exemption of
income tax on dividends derived from the promoted activity under Section 34, As Section 34
benefits sharcholders of the company, not the company itself, it does not cause injury to Indian
domestic market in any way. Therefore, the benefit of Section 34 is not relevant to this
investigation. Under the new investment promation scheme introduced by the BOI in January
20135, the incentive package is granted according to investment activity, instead of investment
zome. The change in 2015 does not affect the incentive package any company, including the
companies under investipation, receives under the zoning system prior 1o 201 5. The eligibility
to receive the BOI incentives are not specific as it is not imited to certain indusinies or certain
enterprises. It is neither contingent upon export performance nor the use of domestic goods.
M/s Metro MDF Co. Lid. and M/s Advance Fibre Co, Lid. submitted that benelit, if any, is
not granted to the company but the shareholders of the company. [t has been submitted by
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M/s Panel Plus MDF that the program benefits the shareholders of the company and not the
company itself. M/s Panel Plus MDF did not benefit in the POl gince the BOI promoted
activity was in losses and dividends were NIL. The Thai exporters have either not availed any
countervalable subsidy or the amoust of subsidy, if any, is below de minimis. The responding
producers/exporters have not availed any benefit under the said scheme.

Examination by the Authority

436. The Authority notes that section 34 of the Invesiment Promotion Act, 2002 authorizes the
BOT to grant exemption of income tax on dividends derived from the promoted activity.
Aceording to the relevant legal provision, the benefit is provided Lo juristie persons and hence,
o shareholder companies. Contrary to the submissions by the Government of Thailand that
the program cannot injure the domestic industry, since the benefit is enjoved by
shareholders/individuals, any of the companies under investigation can avail the benefit under
the program. The Authority holds the said program as countervailable. However, since none
of the respending producers’exporters have availed benefit under this program, hence it 15
nated that no countervailing duty should be imposed against them under this program.

Program No. 9: VAT Exemption on Exports

Submission by the Petitioners

437.  The petitioners submitted that the said program is administered by the Government of
Thailand. Section 80 of the Revenue Code, 2016 grants a zevo rate on VAT on export of goods
and serviees and the supply of goods and services between bonded warehouses or enterprises
located in free zones. The program provides a financial contribution in the form of revenue
foregone that is otherwise due and a benefit is_ thereby conferred. The program is export
contingent and hence, deemed specific. Furthermore, it is also region specific.

Submissions by Government of Thailand/other interested parties

43%.  According to the Section 801 of the Revenue code, the following businesses among a fow
other qualifying ones shall use the zero rate value added tax calculation: (1) export of goods
which is not exernpt from value added tax under Section 81(3); (2) sale of goods or provision
of services between bonded warehouses. between business persons which carrving on
business in Customs free zone whether they be in the same zone or nol, or between bonded
warehouses and business person carrying on its business in Customs free zone prescribed by
the Dhirector-Ceneral.

439, The Government of Thailand also submitted that the same program was addressed by the
Authority in the final finding in Anti-subsidy investigation concerning imports of
“Continuous Cast Copper Wire Rods” from Indonesia, Malaysia, Thailand and Vietnam and
tound not countervailable,
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440, Tt has been submitted that the program provides remission of tax on exported goods. The
program is not countervailable as per the ASCM and the CTA. No duty was imposed on the
same in the Copper case.

Examination by the Authority

441, It is noted that section 80 of the Revenue Code, 2016 provides for payment of value added
tax by business person engaged in sales of goods or services. However, this value added tax
rate is zero for certain specified enlerprises.

4472 It is noted that this subsidy program provides for exemption from value added tax on
export of goods. The subsidy program provides for remission of tax on exported goods which
is otherwise bome by the like product when destined for domestic consumplion in accordance
with footnote | of the SCM Agreement and Scction 9B(b)i) of the Customs Tanff Act.
Therefore, Authority notes that no countervailing duty should be imposed against the
responding exporters/producers under this subsidy program.

Program No. 10: Short Term Export Credit Insurance

Submission by the Petitioners

443, The petitioners submitted that the said program is administered by the Export-Tmport
Bank of Thailand. The program proiects the exporters’ foreign receivables against non-
payment risks. In case of defaults in payment, the loss is compensated as per conditions
mentioned in the insurance policy. The program is extended to SMEs only. The program
provides a fimancial contribution in the form of revenue foregone that is otherwise due gince
it provided insurance at a diseounted premium rate and a benefit is thereby conferred. The
program is export contingent and hence, deemed specific. '

Submissions by Government of Thailand/other intcrested partices

444, Export Credit Insurance facilities protect exporter’s foreign receivables against non-
payment risks. In case of payment defaults caused by overseas buvers. EXIM Thailand
compensate for the loss according w conditions specified in the insurance policy. The risks
covered include commercial risks as well as political risks,

445. It has been submitted that no producer from Thailand received financial contribution/
benelit under this program and no countervailable benefit is provided,

Examination by the Authority

446, The Authorty notes that the program is admimstered by the Export-lmport Bank of
Thailand. The Export-lmport Bank of Thailand (EXTM Bank) is a state-owned specialized
financial institution under the Ministry of Finance’s supervision established to act as the Thai
government’s export credit agency (ECA). [t was established by the Export-lmport Bank of
Thailand Act, 1993 (R.E. 2536) which took effect on 7 September 1993, The EXIM Bank is
the government mechanism in supporting and enhancing Thai entreprencurs’ competitiveness

Page 108 of 173



in global trade and investment. The Ministry of Finance injected capital to enhance the Bank™s
capability to fulfill its mission as a state-run specialized financial institution with a mandate
1o promote and support Thai exports, imports, and investments, both domestic and overseas.
In September 2009, the Ministry of Finance increased the Bank's capital which was
earmarked for export promotion through export credit insurance under the Strong Thailand
Scheme 2012, The service helps safeguard exporters against non-payment risk by overseas
buyers, thereby boosting exporters” confidence in their business expansion in the mam or
emerging markets. The EXIM Bank currently follows the Master Plan 201 7-2027 which was
framed as a result of the Thai government's agenda to realign Thai exports to “New Fronticrs
with high economic growth rates” which includes India. The Export-Import Bank of Thailand
(EXIM Thailand} as the povernment’s specialized financial instilution has remained
commitied in pursuing its role as a key mechanism to drive Thailand's international trade and
mvestment strategies. Export-lmport Bank of Thailand continued developing the organization
in linc with the changing trade and investment environment with the main objective to perform
a5 a govermnment mechanism in supporting and enhoancing Thai  entrepreneurs’
competitiveness in global trade and investment.

447,  The Authority notes that the Exim bank is a public body entrusted with governmental
functions and is vested with authority to exercise governmental functions, based on formal
indiciz of government control and evidence showing that it has been exercised in a meaningful
way, hence it is a public body. Exim bank provides financial help in form of protecting
exporter’s toreign receivables against non-payments risks.

448,  The program provides for financial contribution in the form of revenue forgone that is
otherwise due and benefit is thereby conferred. The benefit conferred on the recipient is
equivalent to the difference between the fee paid by the recipient for availing guarantes from
EXIM Bank and the fee that would have been paid to any other commercial bank for such
guarantee. The subsidy program is also specific becaunse it is contingent on export. The
Authority holds the said program as countervailable. However, none of the responding
producersiexporiers have provided any evidence regarding availment of benefit under the
scheme. Hence the Authority notes that no countervailing duty should be imposed against the
responding producers/exporters under this scheme.

Program No. 11: Medium- and Long-term Export credit Insurance

Submission by the Peritioners

449,  The petitioners submitted that the said program is administered by the Export-Import
Bank of Thailand. The propram protects the exporiers’ foreign receivables against non-
payment risks. In case of defilis in payment, the loss is compensated as per conditions
mentioned in the insurance policy. The program provides a financial contribution in the form
of revenue foregone that is otherwise due since it provided insurance at a discounted premium
rate and a benefit is thereby conferred. The program is export contingent and hence, deemed
specific.
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450, The responding cxporters have received loans from banks within the country at
preferential rates. The lending interest rate depends upon the credit rating of the company
wherebhy the lending bodies exercise discretion and provide preferential loans. The Authority
should take cognizance of the subsidized loans and guantify the same,

Submissions by Government of Thailand/other interested parties

451, Medium and Long-term Export Credit Insurance covers against defaull of payment caused
by commercial and political losses relating to overseas irade transactions i.e. export of goods
and services including credits and loans to overseas buyershorrowers. Mo loans are offered
by the EXIM Bank. It has been submitted that no producer from Thailand received financial
contribution’ benefit under this program. The letter submitied by the EXIM Bank specifically
shows that no benefit was availed under this program by Vanachai Group or Panel Plus Group,
The case is not fit for resorting to facts available when the Thai exporiers have cooperated
with the Authority. Rule 7(8) of the CVD Rules as per the DGTR Manual and Article 12.7 of
the ASCM according to the Panel report in BC = Countervailing Measures on DRAM Chips
are relied on.

452, For a loan to qualify as a subsidy, the same must originate from a government or public
body and 2 benefit should be conferred through a lower interest rate than comparable loan in
the market. No evidence regarding the same has been produced by the domestic industry. The
loans taken by the Metro Group are from commercial banks and at market rates,

Examination by the Authority

453,  The Authority notes that the program is administered by the Expont-lmpont Bank of
Thailand. As examined in Program no. 10 the EXIM BANK is a public body entrusied with
govermmental functions and is vested with authority to exercise governmental functions,
based on formal indicia of government control and evidence showing that it has been
exercised in a meaningful way, hence it is a public body. Exim bank provides financial help
in form of protecting exporter’s foreign receivables against non-payments risks.

454. The program provides for financial contribution in the form of revenue forgone that is
otherwise due and benefit is thereby confened. The benefit conferred on the recipient is
equivalent to the difference between the fee paid by the recipient for availing guarantee from
EXIM Bank and the fee that would have been paid to any other commercial bank for such
guarantee, The subsidy program is also specific because 1t is contingent on export and
enterprise specitic since the fee chargeable would also depend on the ereditworthiness of the
consumer company. The Authority holds the said program as countervailable. However. none
of the responding producers’exporters have provided any evidence regarding availment of
benefit under the scheme. Hence, the Authority notes that no countervailing duty should be
imposed against the responding producers/exporters under this scheme.

OTHER SUBSIDY - LOANS
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455. However, during the course ol investigation, the Authority found that the as per the
information submitted by M/s Green Fiber, M/s Agro Fiber, M/s Panel Plug, M/s Panel Plus
MDF, M/s Vanachai Group, and M/s Vanachai Panel, loans were received by the companies
from the financial institutions operating on the directions of Central Bank at lesser interest
rates in comparison to prevailing market rates. Authority has taken note of the same and found
that these loans are in the nature of financial contribution in the form of revenue forgone.
Thise loans are enterprise specific as these loans are granted on terms more favorable than
the recipient could actually obtain on the marker. Hence the Authority holds the ssd program
as countervailable,

436, There iz a difference between the interest rate paid to that of the normal interest rate.
Hence, the Authority notes that countervailing duty should be imposed agninst
producers/exporters M's Green Fiber Co. Ltd., M/s Agro Fiber Co. Ltd., M/s Panel Plug Co,
Ltd., M/s Panel Plus MDF Co. Lid.. M/s Vanachai Group Co. Ltd., and M/s Vanachai Panel
Co. Ltd. under this program.

Program No. 12a: Provision for Raw Material (Wood) at Less Than Adcquate
Remuneration

Submission by the Petitioners

4537. The petitioners submitted that the program is administered by the Government of
Thailand, Nearly all of the harvestable forest land in Thailand is owned by the Government
of Thailand and it granis logging rights to companics after charging a royalty which is not
calealated hased on market principles. The Government of Thailand also maintains high
statulory export taxes on commodities including wood, This distorts the domestic market and
makes wood which 15 an essential raw material to producers of the PUC st LTAR. As a regull,
it does not make any difference whether the raw material is pro¢cured from a state forest or
private land. The prices for timber in Thailand are below international benchmark prices.

458.  As per the information on the website of the responding producers/exporters from
Thailand, rubber wood or cucalypius is used as the raw material for the subject goods. For the
purpose of oblaining rubberwood, the Government of Thailand together with the Forest
Department has taken up increased responsibility in planting. Further, the Rubber Research
Institute of Thailand and the Roval Forest Department’s Forest Research Institute has
collaborated for the same purpose,

459 The term ‘prohibited wood’ is not defined under the National Reserve Forest Act, 1971
as contended by the interested partics. However, the term “wood™ is defined to include “all
kinds of wood™. Hence, rubberwood and other kinds of firewood fall within the scope of the
Act.

Submissions by Government of Thailand/sther interested partics

460,  The price and supply of wood is not regulated by the GOT. Saw dust’ wood dust i1s used
which is a waste from sawmill or wood processing plant for the production of the PLC. The
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National Reserve Forest Act, 1964 was amended in 2019 and redefines *profubited woods™ to
exclude all types of wood that grow in private land or those on public land afier necessary
approval of the Cabinet. Rubberwood or any kind of firewood doesn’t fall under the scope of
‘prohibited woods' as per section 9, The Government of Thailand docs not place any
regulation on wood prices.

461. No benefit was received by the Metro Group as it sourced rubber wood consumed in the
production of the PUC From unrelated supplicrs not related or controlled by the government
and grown on private plantations. Fiberboard manufacturers in Thailand are using the residue
of logs, wastepaper. fiber etc. Panel Plus uses 100% rubber wood and 15 bought from the open
market as per market price. The wood raw materials bought by the Vanachai Group are at
market price traded between individual person in public. Agro Fiber and Green Fiber uses
wood chips {cucalvptus chip, including bark but not exceeding 20% and size 25-40 mm) as
per market forces through moenthly bidding. Wisewoods procured thelr supply of rubber wood
from domestic supplier. The prices of the same are as per market forces and faces high
competition from other industnies too. The determination of subsidy for LTAR program
should be undertaken as per Annexure-[V of the CVD Rules.

462.  The use of benchmark price based on New Zealand 15 objected to since no reasons have
been provided for choosing the same. It contmng all sorts of wood and logs, and rubber wood
15 not included in any of the categories included. Moreover, the Government of Kew Zealand
controls all of the harvested forest, The export price of wood from New Zeasland to Indin are
nol determined as per market forces. New Zealand wood prices cannot be compared to rubber
wood at all. The Authority is required to reason the choice of benchmark in lines with the
Appellate Body report in US - Carbon Steel (India). The alternative benchmarks suggested
by the domestic industry are also inadéquate. The adequate remuneration, if any, should be
determined in light of the prevailing market conditions of the exporting couniry and not basex
on price of raw materials in any third country, The benchmark should be as per prevailing
market conditions in the country of the provision. US — Coated Paper (Indonesia) is relied on.

Examination by the Authority

463, The Government of Thailand controls nearly all of Thailand's harvestable forest. Various
measures taken by the government have distorted the Thai domestic market for logs to the
benefit of the downstream indusinies that use logs.

464. The Applicants contended that the Government of Thaland controls nearly all of
Thailand's harvestable forest throngh the National Reserve Forest Act, 1964, Section 15 of
the Act states that logging in these forests shall be conducted only atter obtaining a license
from a competent officer under the Act. Granting of licenses ineluding the beneficiary and
period of validity of the licenses are a1 the discretion of the competent officer. According to
the Act, the licensee is required to pay a royalty at the rate fixed by the Ministry of Natural
Resources and Environment. However, according to section 5 of the Act, this rovalty that is
published through Ministerial Regubations from time w0 time cannot exceed the limit of 40
Bhat per cubic meter set forth in the schedule to the Act.
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465. Tt is noted that the royalty charged by the relevant Ministry is discretionary and with
disregard for market principles. Setting an upper limit to the royalty statutorily shows that the
program #ims to lower the price of timber in the domestic Thai market. The rovalty charged
i5 far less than the market rates of the timber, Hence, wood, which 1s the primary raw matenal
in the fiberboard industry, is made available for procurement o the companies under
investigation al rates below the market rate. Farthermore, the applicants for the license would
be entities that either sell wood directly or use them as their raw material. Hence, the scape
of the program is de facto limited to small number of industnes.

466, The program provides a financial contribution in the form of goods at less than adequate
remuncration and a benefit is thereby conferred. The program is also specific since the
licenses are granted on & discretionary basis. Therefore, the Authority notes that
countervailing duty should be imposed against the responding exporters under this subsidy
program.

467.  The Authority notes that GOT in its written submissions post the 2nd Oral Hearing have
submitted that the fiberboard manufacturers are using the residue of logs, wastepaper, fiber,
etc. for the manufacture of subject goods. However, in ils response o the additional
questionnaire, the government has responded that the exporters are using saw dust/ wood dust
for the production of the PUC. However, the submissions of responding exporters in the EQRs
as well as the information available on the websites of the responding exporters suggest that
raw material used for the production of PUC are rubberwood, renewable rubberwood and
eucalyplius wood.

468. To determine the quantum of the subsidy margin, the Authority looked for the appropriate
benchmark whereby it was found that New Zealand is one of the largest exporters of logs
glabally. The Authority considered exporis of log from MNew Zealand w India as an
ApprOpriate benchmark being representative as compared I import price from New Zealand
to the subject countries, For those producersexporters that have used wood chip as their raw
material, the domestic prices in New Zealand for wood chip has been considered as the
appropriate benchmark. The actual procurement rate of wood has been considered as per the
exporiers questionnaire response. Considering the appropriate conversion raies, the subsidy
margin determined has been provided in the table below.

Program No. 12b: Provision for Land at Less Than Adequate Remuneration

Submission by the Petitioners

469. The Government of Thailand also grants land-based incentives in the form of
:x:mpliun-'[ﬁlucl;iun from payment o [ land rent Lo enlerprises set up in areas of difficult socic-
economic conditions and engaged in one of the encouraged sectors and located in specified
zones or regions. Hence, the program is countervailable. The analysis of the Authority in the
Disclosure Statement pertains to both raw materials (wood) and land at LTAR. There 15 no
contradiction in the Authority’s analysis in the Disclosure Statement.

Submissions by Government of Thailandfother interested parties
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470,  GOT does not provide land at LTAR, Treasury Department is responsible for governing,
overseeing, and maintaining state property. Government provides supporting measures and
other promotions for development of basic infrastructure. investment in supporting
infrastructure and allocation of land for operation in SEZ. Treasury department uses auction
process to allocate land in SEZs to government agencies and private sector as per sel critena,
Up until now, there is po business operation in any location under SEZs. None of the
producers/exporters of PUC are in SEZ or any other specific geographic area.

471,  The land procured by the Metro Group was at a price far above the price guideline issued
by the government. No land was purchased or leased from the government. The land
purchased by the Panel Plus Group and Vanachai Group are as per the general purchase price.
The land purchased by Agro Fiber, Green Fiber, and Wisewoods are not from the government
but from private players as per prevailing market prices.

Examination by the Authority

472, For land procured by the manufaciuring units al Less than sdeguale remuneration, the
Authority notes that the Treasury Department of the Government of Thailand provides land
on lease (o enterprises investing in Special Economic Development Zones in 6 pravinces. The
beneficiary is required to pay a rent specified by the Board of Investment of Thailand and not
ome determined based on market principles. The program provides a financial contribution in
the form of revenue foregone that is otherwise due and a benefit is thereby conferred, The
program is specific since it is provided to those companies mvesting in Special Econonue
Development Zones designated by the Government of Thailand. Therefore, the Authority
holds this program as countervailable. However, there i3 no evidesnce on record to sugpest that
the responding producers have availed exemption/reduetion in land rent. Hence, it 15 noted

_that no countervailing duty should be imposed against the responding producers’cxporters
under this program,

Program No. 13: Provision for Electricity for Less Than Adequate Remuneration

Submission by the Petitioners

473, The petitioners submitted that the program is administered by the National Energy Policy
Council (NEPC) and the Energy Regulatory Commission (ERC). The program, enabled by
the Energy Industry Act, 2007, provided differential prices for clectricity to enterprises
located in Provincial Electricity Authority (PEA) service areas as a result of the uniform
pricing poliey undertaken by the ERC. The inherent cost differentials in supplying electricity
to Metropalitan and Provincial regions are completely disregarded by the ERC. Hence, the
tariff détermination process is inconsistent with market principles and distorts the domestic
supply of electricity. The program provides a financial contribution in the form of provisions
for goods or services al LTAR and a benefit is thereby conferred. The program is specific as
it is provided only to enterprises in certain encouraged sectors and located in certain regions.

Submissions by Government of Thailand/other interested parties

Page 114 of 173



474,  The claim is incomect and baseless. The price of electricity is uniform in nature and hence,
not specific. The program does not gualify as a subsidy as per the ASCM. No eountervailable
benefit iz provided. The program is not specific as it is provided to all businesses and
indusiries.

475.  PEA which distributes and sells electnicity to manufacturing companies 15 operating at
profit and is not providing electricity at LTAR. The state-owned suppliers, i.e.. EGAT, MEA
and PEA can enter into bilateral agreement with particular end-nsers for supply.

476. The rates charged by the three entities are o be approved by the ERC. ERC follows the
Tariff Sciting Policy for the same. The rate is published after approval from the ERC.

477, As per the Tariff Setting Policy during the PO, a unitorm taritf policy 15 followed which
provides same rate regardless of the location. Same wholesale tanif structure is followed for
MEA and PEA. Retail tariff charged by MEA and PEA arc same regardless of location or

seclor.
478. The prices charged covers government’s opernting costs and ensures reasonable retums.

479,  Power tariff includes base wnfT (investment costs including costs in power plants,
transmission, distribution lines ete,), automartic tarift adjustment mechanism (fuel cost and
power purchase cost) and VAT.

480,  The power purchased by the Metro Group, Panel Plus Group, and Vanacha: Group, as per
their submissions, are from PEA and not at a subsidized rate, The same is determined by the
PEA after taking into consideration peak charges, off-peak charges, demand charges, ete. The
tariff depends on the type of entity, tvpe of service, and time of use.

481, The benchmark relied on by the domestic industry for the quantification of the same is
erroneous s it takes into consideration only off-peak hour rates issued by the PEA and ignores
ail additional charges. Since PEA is the only regulatory authority for electricity supply in
provisional arcas of Thailand, there cannot be any other benchmark.

Examination by the Autherity

482,  The Authority notes that under the Energy Industry Act, 2007, power supply in Thailand
18 undertaken by the Metropolitan Energy Authorities (MEA) and the Provincial Energy
Authorities (PEA) and regulated by the Energy Regulatory Commission (ERC). ERC has
undertaken a uniform tarift policy for the supply of electricity throughout Thailand. Though
ERC s statutorily required to 1ake into account all the costs involved while determining
tariffs, ERC has disrcgarded the inherent cost differentials in supplying elsctricity o
Metropolitan as well as Provincial regions. Hence, the Authority notes thal the tarfl
determination process is inconsistent with market principles and distorts the domestic supply
of electricity. The program provides a financial contribution in the form of electricity at less
than adequate remuneration and a benefit is thereby conferred. The Authority notes that there
is no uniform 1arff and tariff depends on the type of entity and hence the program is specific.
. Theretore, the Authority holds this program as countervailable. Hence, the authority has
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quantified subsidy margins for the said scheme against the responding exporters/producers in
the table below,

Advanee Fiber Co. Lid.

483,  Advance Fiber Co. Lid. is a producer/'exporter of subject goods in Thailand. Advance
Fiber filed the gquestionnaire response and provided information regarding the subsidy
programs aveiled by them,

484.  Authority examined the response filed by Advance Fiber and upon examination requesied
fiirther information from théem and also verified the information provided in the response (o
the extent deemed necessary. Additionally, the Authority determined that the subsidy
programs resulting in provision for wood and electricity at LTAR were availed by Advance
Fiber, As a result, benefit was conferred to Advance Fiber in the form of various subsidies.

485.  Authority has verified the information provided by Advance Fiber and determined subsidy
margin for programs for which benefit was received or accrued during the POL Wherever the
relevant information was not provided by the exporter. Authority has relied on facts available
o determine the subsidy margin

486. The table below provides name of the subsidy programs, and the comesponding subsidy

MArgin.
SN | Program No. | Name of the Schemes Subgidy | Range |
. Margin % | %
1 | Proam | E:Tmpt}:jﬂ::i:dmlmn of import duties 3 | 010
2 | Progmi No 15 | Provision for Raw Matenal (Wood} at s 0-10
= . | Less Than Adequate Remuneration
3 | Program No 13 Provision for Electricity at [ess Than bl 0-10
| Adequate Remuneration
| Total Subsidy teves, 0-10

Metro MDF Co, Lid.

487. Metro MDF Co. Lid. is a producer/exporter of subject goods in Thailand, Metro filed the
questionnaire responce and provided information regarding the subsidy programs availed by
thiem.

488, Authority examined the response filed by Metro and upon examination requested further
information from them and also verified the information provided in the response to the exient
deemed necessary. Metro has disclosed in their questionnaire response that it has availed
exemptiion on corporate income tax. Additionally, the Authority determined that the subsidy
programs resulting in provision for wood and electricity at LTAR were availed by Metmo. As
a result, benefit was conferred to Metro in the form of various subsidies,
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489, Authority has verified the information provided by Metro and determined subsidv margin
for programs for which benefit was received or acerued during the POL Wherever the relevant
information was not provided by the exporter, Authority has relied on facts available to

determine the subsidy margin.

490. The tahle below provides name of the subsidy programs, and the corresponding subsidy
fArgin.

SN Program No. Name of the Schemes | Subsidy | Range
Margin % Ve
| Exemption of Corporate income tax s 0-10
Program Mo 4 for BOI
2 Pro No 12 Provision for Raw Material { Wood) at s 0-10
Caibtes 0 PN Adegquute Remuneration

3 | Program No 13 Provision for Electricity at Less Than i 0-10
Adequate Remuneration
Total Subsidy HERLS 0-10

Wisewoods Co.Ltd,

491,  Wisewoods Co. Ltd. is a producer/exporter of subject goods in Thailand. Wisewoods filed
the guestionnaire response and provided information regarding the subsidy programs availed
by them.

492, Authority examined the response filed by Wisewoods and upon examination requested
further information from them and also verified the information provided in the response 10
the extent deemed necessary, Wisewbods has disclosed in their questionnaire response that it
has availed exemption on import duty on machinery and corporate income tax. Additionally,
the Authority determined that the subsidy programs resulting in provision for wood and
electricity at LTAR were availed by Wisewoods. As a result, benefit was conferred to
Wisewoods in the form of variouws subsidics.

493,  Authority has verified the information provided by Wisewoods and determined subsidy
margin for programs for which benefit was received or accrued during the POL Wherever the
relevant information was not provided by the exporter, Authority has relied on facts available
to determine the subsidy margin.

494, The table below provides name of the subsidy programs, and the corresponding subsidy

MErgin,
SN | Program No. Name of the Schemes Subsidy Range
I Margin "o
. Yo
1 | Program No | | Exemption/Reduction of import duties i ;| 0-10
| on machinery
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2 | Program No 4 I Exemption of Corporate income tax wENDD | 0-10
. for BOI
3 | Program No 12a Provision for Raw Material (Wood) at *EE | {10
Less Than Adeguate Remuneration [
4 | Program Mo 13 Provision for Electricify at Less Than *a | 0-10
Adeguate Remuneration |
| Total Subsidy dakas | 10-20

Green Fiber Co, Litd.

495, Green Fiber Co. Lid. is a producerfexporter of subject goods in Thailand. Green Fiber
filed the guestionnaire response and provided information regarding the subsidy programs
availed by them.

496, Authority examined the response filed by Green Fiber and upon examination requested
further intformation from them and also verified the informativn provided in the response to
the extent desmed necessary. The Authority determined that the subsidy programs resulting
in cxemption of corporate income tax, preferential loans and provision for wood and
clectricity at LTAR were availed by Green Fiber. As a result, benefit was conferred to Green
Fiber in the form of various subsidies.

497,  Authorly has verified the information provided by Green Fiber and determined subsidy
margin for programs for which benefit was received or accrued during the POL Wherever the
relevant information was not pravided by the exporter, Authonty has relied on lacts available
to determine the subsidy marain.

498. The table below provides name of the subsidy programs, and the corresponding subsidy
" margin. ' ) ' '

SN Program No. Name of the Schemes Subsidy Range
Margin Yo
%n
1 | Program Mo 4 ' Exemption of Corporate income tax L (10
| for BOI

2 | Program No 12a Provision for Raw Material (Wood) al b 10-20
Less Than Adeguate Remuneration

3 | Program No 13 Provision for Electricity at Less Than L O-10
Adequate Remuneration |

4 | Other Subsidies Loans s 0-10
Total Subsidy Ferto 10-20

Agro Fiber Co. Lul.
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492, Agro Fiber Co. Lid. is a producer/exporter of subject goods in Thailand. Agro Fiber filed
the questionnaire response and provided information regarding the subsidy programs availed
by them.

500,  Authority examined the response filed by Agro Fiber and upon examination requested
further information from them and also verified the information provided in the response to
the extent deemed necessary. Agro Fiber has stated in their guestionnaire response that they
have not availed any countervailable subsidy. However, the Authonty determined that the
subsidy programs resulting in preferential loans and provision for wood and electricity at
LTAR were availed by Agro Fiber. As a result, benefit was conferred to Agro Fiber in the
form of various subsidies.

501.  Authority has verified the information provided by Agro Fiber and determined subsidy
margin for programs for which benefit was received or accrued during the POL Wherever the
relevant information was not provided by the exporter, Authority has relied on facts available
o determing the subsidy margin.

502, The table below provides name of the subsidy programs, and the corresponding subsidy
MArEin.

SN Program No, Name of the Schemes Subsidy | Range
Margin % Yo
1 | Program No 12a Provision for Raw Material (Wood) at sanoy 0-10
Less Than Adeguate Remuneration
2 | Program No 13 Provision for Electricity at Less Than i 0-10 |
Adequate Remuneration
3 | Other Subsidies [ Loans _ ) 0-10
) Total Subsidy Pee | 10-20

Panel Plus MDF Co. Lid,

503. Panel Plus MDF Co, Ltd. is a producer/exporter of subject goods in Thailand. Panel Plus
MDF filed the questionnaire response and provided information regarding the subsidy
programs availaed by them.

504.  Authority examined the response filed by Panel Plus MDF and upon examination
requested further information from them and also venified the information provided in the
response to the extent deemed necessary. Additionally, the Authority determined that the
subsidy programs resulting in preferential loans and provision for wood and electricity at
LTAR were availed by Panel Plus MDF. As a result, benefit was conferred 1o Panel Plus MDF
in the form of various subsidies.

505,  Authority has verified the information provided by Panel Plus MDF and determined
subsidy margin for programs for which benefit was received or acerued during the POL
Wherever the relevant information was not provided by the exporter, Authority has relied on
faets available to determine the subsidy margin,
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506. The table below provides name of the subsidy programs, and the corresponding subsidy
Mmargin.

N Program No. Name of the Schemes Suhsidy Ruange
| Margin % o

I | Program ™o 122 | Provision for Raw Material (Weodpat | ***% | 0-10

Less Than Adequate Remuneration

2 | Program No 13 Provision for Electricity at Less Than welh 0-10

Adequate Remuneration .

3 | Other Subsidies Loans sesng | 0-10

- Total Subsidy BEEhn | 10-20

507. Panel Plus Co. Ltd. is a producer/exporter of subject goods in Thailand, Panel Plus Co
filed the questionnaire response and provided information regarding the subsidy programs
avatled by them.

508. Authority examined the response filed by Panel Plus Co-and upon examination requested
further mformation from them and also verified the information provided in the response to
the extent deemed necessary. Panel Plus Co. Lid. had disclosed in iis questionnaire response
that none of the subsidy programs are applicable to them since they do not produce the PUC.
However, Panel Plus Co purchases fibreboard from its related pany, laminztes them and sells
the product. [t is noted that laminated fibreboard falls within the scope of the PUC. Hence,
the Authority determined that the subsidy programs resulling in preferential loans and
provision for wood at LTAR were availed by Panel Plus Co. As a result, benefit was conferred
o Panel Plus Co in the form of vanous subsidies.

5009, Authority has verified the information provided by Panel Plus Co and determined subsidy
margin for programs for which benefit was received or acerued during the PO Wherever the
relevant information was not provided by the exporter, Authority has relied on facts available
to determine the subsidy margin.

5M).  The table below provides name of the subsidy programs, and the comesponding subsidy
MArEin.

SN Program Nao. Name of the Schemes Subsidy Range
Margin e Yo
1 | Program No 12a Provision for Raw Material { Wood) at AEA 0-10
Less Than Adequate Remuneration
2 | Other Subsidies Loans i | 0-10
Total Subsidy ki 0-10
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511.  Vanachai Group Public Co. Lud. is a producer/exporter of subject goods in Thailand.
Vanachai Group filed the guestionnaire response and provided information regarding the
subsidy programs availed by them.

512,  Authority examined the response filed by Vanachai Group and upon examination
requested further information from them and also verified the information provided in the
response to the extent deemed necessary, The Authority determined that the subsidy programs
resulting in exemption of corporute income tax, preferential loans, and provision for wood
and electricity at LTAR were availed by Vanachai Group. As a resull, benefil was conferred
o Vanachai Group in the form of various subsidies.

513. Authority has verified the information provided by Vanachai Group and determined
subsidy margin for programs for which benefit was received or accrued during the POL
Wherever the relevant information was not provided by the exporter, Authority has relied on
facts available to determine the subsidy margin.

514.  The table below provides name of the subsidy programs, and the comesponding subsidy
margin.

SN Program No. Name of the Schemes Subsidy Range
Margin %o o
1 | Program No 4 Exemption of Corporate Income Tax G 0-10
for BOY
2 | Program Mo 12a Provizion for Raw Material (Wood) at WA 10-20
Lesz Than Adequate Remuneration
3 | Program No 13 Provision for Electricity at Less Than ahhog 0-10
: Adequate Remuneration o
4 | Other Subsidies Loans i 0-10
Total Subsidy - 10-20
v dustries Co. Lid.

515.  Vanachai Panel Industries Co. Lid. is a producer/exporter of subject goods in Thailand,
Vanachai Panel filed the questionnaire response snd provided information regarding the
subsidy programs availed by them.

516,  Awthority examined the response filed by Vanachai Panel and upon examinabion requested
further information from them and alsa verified the information provided in the response 10
the extent deemed necessary, Additionally, the Authority determined that the subsidy
programs resulting in preferential loans and provision for wood and electricity at LTAR were
availed by Vanachai Panel. As a result, benefit was conferred to Vanachai Panel in the form
of various subsidies.

517.  Authority has verified the information provided by Vanachai Panel and determined
subsidy margin for programs for which benefit was received or accrued during the POL
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Wherever the relevant information was not provided by the exporter, Authority has relied on
facts available to determine the subsidy margin.

518, The wable below provides name of the subsidy programs, and the comresponding subsidy
margin.
SN Program No. MName of the Schemes Subsidy Range
Margin % %%
1 | Program Mo 12a Provision for Raw Material (Wood) at bt 16-20
[ess Than Adeguate Remmuneration
2 | Program No 13 Provision tor Electricity at Less Than b - 0-10
| Adequate Remuneration
3 | Odher Subsidies Loans e 0-10
, ' Total Subsidy ek 10-20

5. Kijchai Enterprise

519, S KEijchai Enterprise is a producer/esporter of subject goods in Thailand. Kijchai filed the
questionnaire response and provided information regarding the subsidy programs availed by
them.

520. However, itis noted that 5. Kijchai Enterprise has failed to provide a meaningful summary
of the confidential submissions in the form of Non-confidential version submitied 1o the
Authority. The Authornty notes that such & hmited submission has impeded the opportunity
for the other interested parties to make meaningful comments on the Exporter Questionnaire
response filed by the aforementioned company The Authority, therefore, holds o reject the
response filed by the above company. Accordingly no individual subsidy margin rate can be
determined for S. Kijchai Emerprise. Subsidy margin determined for all other
producers/exporters from Thailand is being made applicable for 5. Kijchai Enterprise,

521. No other producerexporter from Thailand has filed questionnaire response.
Countervailing duty for all other producers’exporters from Thailand has been determined
based on facts available and countervailability of the respective programs. The subsidy
margins areé given in the iable below,

SN Program No. Name of the Schemes Subsidy Range

Margin %o o

1 | Program No | ExemptionReduction of import duties it 0-10
on machinery

2 | Program No 4 Exemption of Corporate income tax for L 0-10
BOI

3 | Program Mo 12a Provision for Raw Matenial (Wood) at g 10-20

Less Than Adequate Remuneration
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4 | Program No 13 Provigion for Electricity at Less Than ] 10-20
Adequate Remuneration

5 | Oher Subsidies Loan s 0-10
] o Total Subsidy | ***% | 20-30
Victnam

(i) Program No. 1: Import Duty Exemptions on Imports of Raw Materials for Exporting
Goods

Submissions by the Petitioners

522, The petitioners submitted that the said program is administered by the General
Department of Vietnam Customs (GDVC), The Law of Import and Export Duty, 2016, Decree
No. 134/201 &/ND-CP, Decree No. 08/2015ND-CP, and Circular No. 382015 TT-BTC grant
an exemption on payment of import duty levied on import of goods directly used in the
production of goods for exports. The program provides a financial contribution in the form of
revenue forgone that is otherwise due and a benefit is thereby conferred. The program is also
specific as it is contingent on EXports.

523, The program was previously examined by the Authonty in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods™ from Indonesia,
Malaysia, Thailand, and Vietmam and found countervailable.

Submissions by Government of Viemam/other interested parties

524. The Government of Vietnam submitted that it pursucs a policy ol exempiion of impori
duty for imporied raw materials used for exporting production. The policy is regulated by the
Law on Export and Import Duty and is applied w every form and type of business throughout
the country.

525, The amount of exemption is equal to the amount of duty corresponding to the value of
imported materials actually used in the production of the finished goods that are exported.
The amount is determined or declared at the time of reporting to Customs on the use of
imported raw materials in accordance with Decree 08/2013/ND-CP, and Circular
38/2015TT-BTC. Though several companies under investigation from Vietnam imported
raw materials from countries including Malaysia, China, Thailand, India, and Korea, there
was no duty payable as per the China-ASEAN Free Trade Agreement and ASEAN-India Free
Trade Agreement.

Examination by the Authority

526. The Authority notes that the program is administered under the Law on Import and Export
Duty, 2016, Decree 08/2015/ND-CP and Circular 38/2015TT-BTC. The program pravides
for exemption on import duty on raw materials used in the manufacture of exported product.
The program provides for financial contribution in the form of revenue foregone and benefit
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i5 thereby conferred. The subsidy program is also specific because it is contingent on exporl,
Therefore, the Authority holds this program as countervailable.

327, The responding producers/exporters have stated in their Questionnaire Responses that
they have either not imported any raw materials or imported them under an FTA where the
duty payable is NIL. Tt is noted that no benefit was availed by any of the cooperative
producers/exponters, hence it is noted that no countervailing duty should be imposed against
the responding exponters'producers under this program.

{ii) Program No. 2: Import Duty Exemptions on Imported Raw Materials in Non-Tariff
Lones

Submissions by the Petitioners

528.  The petitioners submitted that the said program is administered by the General
Department of Vietnam Customs (GDVC), The Law of Import and Export Duty, 2006 grants
an exemption on payment of import duty levied on import of raw materials into Non-Tariff
Zones established by decisions of the Prime Minisier. The program provides a financial
contribution in the form of revenve forgone that is otherwise due and a benefit is thereby
conferred. The program is also specific as it is contingent on exports and is available only w
enterprises located in the Non-Tariff Zones.

Submissions by Government of Vietnam/other interested parties

329, The Government of Vietnam submitted that according to Article 16 of the Law on Export
and [mport Duty, the import duties levied on goods manufactured. processed, recycled,
assembled in a fres trade zone without using imporied raw materials or components will be
exem pted when they are imported into the domestic market. It is also submitted that none of
the companies under investigation from Vietnam are located in non-tari T zones.

Examination by the Authority

530,  The Authonty notes that the program is administered under the Law on Import and Export
Duty, 2016, The program provides for exemption on import duty levied on goods
manufactured, processed, recycled, assembled in a free trade zone when they are imported
e the domestic market, The program provides for financial contribution in the form of
revenue foregone and benefit 15 thereby conferred. The subsidy program 15 also specific
because it is provided o enterprises located in Non-Tarifl Zones, Therefore, Authority holds
this program as countervailable.

5331, The responding producers/exporters have stated in their Questionnaire Responses that
they have either not imported any raw materials or imported them under an FTA where the
duty payable is NIL. It is noted that no benefit was availed by any of the cooperative
producers’exporters, hence it is noted that no countervailing duty should be imposed against
the responding exporters/producers under this program.
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(iiiyProgram No. 3: Import Duty Exemption on Imports of Spare Paris and Accessories
for Companies in Industrial Lonecs

Submissions by the Petitioners

532. The petitioners submitted that the said program is administered by the Ceneral
Department of Vietnam Customs (GDVC). The Law of Import and Export Duty, 2016, Law
of Investment No. 67/2014/QH13, Decree No. 134201 6/ND-CP, and Appendix | and Ll of
Decree No. 118201 5/ND-CP grant an exemption on payment of import duty levied on import
of goods 1o create fixed assets for companies subject to investment preferences and
geopraphic areas. These imported goods include machinery and equipment, components,
parts, spare parts of machinery and equipment, special-use vehicle in a technofogy line
directly used for a manufacturing project, and building materials that canmot be domestically-
procluced. The program provides 3 financial contribution in the form of revenue forgone that
is otherwise due and a benefit is therehy conferred. The program is also specific as it is only
available to companies engaved in preferred investment activities and located in areas/zones
identified under the Law of Investment No. 6720140QHI13.

533,  FSC Corporation and Kim Tin have expanded capacities or added new plants in the AUL
period. Hence, they should have availed the program providing import duty exemption on
capital goods.

Submissions by Government of Vieinam/other interested parties

334, The Government of Vietnam submitted that the import duty exemption is not limited to
companies in industrial zones. However, a general exemption of import duty on import of
equipment and machinery for the creation of fixed assets subject to investment preferences
exists. Appendix [ to Decree 118201 5/ND-CP identifies sectors eligible and Appendix [I
identifies geographical areas eligible for investment preferences. There is no [aw which
mandated availment of programs in any case.

535. There is no countervailable benefit being provided since the imports made by the
responding producersiexporters are under FT'As and the import duty payable is NIL. Hence,
no revenue is forgone by the government for such imports.

Examination by the Authority

536.  The Authonty notes that the said program is administered by the General Department of
Vietnam Customs (GDVC). Under the program, an exemption is granted on import duty
levied on impert of equipment and machinery for the creation of fixed assets. The exemption
is granted to eligible sectors enlisted under Appendix 1 to Decree 118/2003ND-CP and
eligible investment programs enlisted under Appendix Il o Decree | 187201 3/NI-CP.

537. The program provides a financial contribution in the form of revenue forgone that is
otherwise due and a benefit is thereby conferred. The program is also specific as it is only
available o companies engaged in eligible sectors and subject to investmenl preferences of
the government. Therefore, the Authority holds that this program as countervailable.
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538.  Questionnaire response filed by Mis MDF VRG shows that benefit is received by them
under this subsidy program and theeefore the Authority notes that countervailing duty should
be imposed against this subsidy program to M/s MDF VREG.

539, M/s Kim Tin MDF Joint Stock Co. has stated in their Questionnaire Response that they
have not imported any spare parts and accessories. Henee, it 15 noted that no benefit was
availed by M/s Kim Tin MDF Joint Stock Co. Co. Lid. and it is noted that no counmervailing
duty should be imposed against them under this program.

(iv)Program No. 4: Reduction of Corporate Income tax

Submissions by the Petitioners

5400, The petitioners submitted that the said program is administered by provisional tax
departments. Law of Investment No. 67/2014/QH13, Law on Enterprise Income Tax No.
14/2008/QH-12 and Decree No, 1242008/ND-CP, and Decree Mo, 12201 5ND-CP gramnt a
reduction or exempiion on payment of corporate income tax for a definite period or for the
whole duration of implementation of an investment project identified under List A or
Appendix to the Decree No. 1642003%ND-CP or located in a peographical area identified
under Decree No, 08/2006/ND-CP. The program provides a financial contribution m the form
of revenue forpone that is otherwise due and a benefit is thereby conferred. The program is
also specific as it is only available to companics engaged in investment projects or located in
gpeographical area enlisted under the relevant laws.

541. The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods” from Indonesia,
Malaysia, Thailand, and Viemnam and tound countervailable.

Submissions by Government of Vietnam/other intercsted parties

342,  The Government ol Vietnam submatted that since 2009, the legal provisions for corporaie
income lay are in the Law on Enterprise Income Tax, No. 142008/H-12 and the
implementation is detailed under Decree No. 124/2008WD-CP {replaced by Decres No.
218201 3/ND-CP with the same application). Under Article 15 of the Decree, a rate of 10%
15 applicable for 15 years to enterprises newly established in geographical areas identified
under Article 13.1{a) and a rate of 20% for [0 years to those enterprises newly established in
geographical areas identified wnder Article 15.4. Funther Article 16 provides for fax
exemption and reductions as follows:

s Tax exemption for 4 vears and a 50% reduction in payable income tax for next 9
vears for newly established enterprises (1) of socialized domains, and (2) located in
geographic areas with specially difficult  socio-economic conditions or in
geographical arcas enlisted under Article 16.1(b).

= Tax exemption for 4 years and a 50% reduction in payable income tax for next 5
years for newly established enterprises (|} of socialized domains, and (2) located in
sepgraphic areas with specially diffieult socio-economic condifions or
geographical areas enlisted under Article 16.2.
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s Tax exemption for 2 vears and a 50% reduction in payable income (ax for next 4
years for newly established enterprises in geographical arcas enlisted under Article
16.3.

543,  Kim Tin MDF Joint Stock Company submitted that the program is neither prohibited nor
specific,

Exnmination by the Authority

544, The Authority notes that under the program, 4 reduction or exemption on payment afl
gorporale income tax is granted. The period and extent to which the reduction/exemption is
granted is subject to geographical location and the investment made. While Article 15 of the
Decree 124/2008/ND-CP prants preferential income tax rate depending on the geographical
location of the newly established/hi-tech enterprise. Article 16 of the Decres [24/2008/ML-
CP also grants an exemption/reduction in income tax depending on the geographical location
of the newly established enterprise. The eligible geographical areas are enlisted under the
Decree as peographical areas with specially difficult socio-economic conditions. There is no
application or approval required to avail the benefit under the program. The program provides
a financial contribution in the form of revenue forgone that is otherwise due and a benefit 15
thereby conferred. The program is also specific since it is provided to these companies located
in designated areas/zones and undertaking investments as enbisted. Therefore, the Authority
holds that this program should be held as countervailable,

545, M MDF VRG Quang Tri Wood Joint Stock Co. in their Questionnaire Response, has
disclosed that one of its plants is eligible to claim the benefit under the program but no benefil
was availed, The records submitted by the company discloses that the concessional income
tax was paid by l;hi,:::n, It i alse noted fn.‘:m_ the Questionnain response filed by Kim Tin_ MDF
Joint Stock Co, that the company has availed benefit under this subsidy program. In view of
the above, the Authority notes that countervailing duty should be imposed against the
responding producers/exporters under this program.

546, The Authority has guantified the subsidy margin based on the information submitted by
the responding producers/exporters. The subsidy margin determined has been provided in the
table below,

{v) Program No. 5; Exemption or Reduction of lmport Tax

Submissions by the Petitioners

547.  The petitioners submitted that the said program is administered by the Government of
Vietnam. Law No. 67/20130H13 and Article 15 of Law of Investment No. 67/2014/QH]13
grant a reduction or exemption on payment of import duty levied on imports of fixed assets,
raw matetials, supplics, and sparc parts. The benefit is available to investment projects (i)
enlisted under Clause 1 of Article 16 of the Law, or (i) with investment of at least VIND 6,000
billion, {iii} located in administrative divisions enhsted under Clause 2 of Article 16 of the
Law, or (iv) located in rural areas employing at least 300 workers, or (v) engaged in science
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and technology. The program provides a linancial contribution in the form of revenue forgone
thal 15 otherwise due and a benefit is thereby conferred. The program is also specific as it is
only available 1o companies engaged in projects or Iocated in geographical area enlisted under
the relevant laws.

Submissions by Government of Vietnam/other interested parties

548, Mfs MDF VGR Quang Trd Wooed Joint Stock Company submitted that exemption of dutics
under Free Trade Agreements are non-countervailable as held by the US awthorities in the
anti-subsidy investigation on imports of “Citne Acid and certain Citric Salts™ from Thailand.

Examination by the Authoriiy

549. The Authority has already determined that those programs that granl an
exemption/reduction on import duty should be subjact to coumtervailing duties. Therefore, it
15 noted that no additional countervailing duties should be imposed against this subsidy

Program.

33, While M/s MDF VRG stated in their Questionnaire Response that the imports made by
the company was duty free, M/'s Kim Tin MDF Joint Stock Co. in its questionnaire response
has submitted that no benefits were claimed under this propram. In view of the above, it is
decided not 1o impose countervailing duty against any of the responding producers/exporters
undet this scheme.

(vi)Program No. &: Exemption and Reduction of Land & Water Rent

Submissions by the Petitioners

351, The petitioners submitted that the said program is administered by local tax authorities.
The land in Vietnam is completely owned by the government. The final findings in welded
pipes and tubes as well 25 Continuous Cast Copper Wire Rods are relied upon, Law on Land
No. 3/2003/QH-1L Law on Land No. 432013/QH13, and Decree No. 462014/ND-CP gram
subsidized land and water rates and subsequently reduction or exemption of the same, The
benetit 15 available to enterprises (i) located in geographical areas/regions with difficult socio-
economic conditions or (i) engaged in invesiment projects in special cases or encouraged
industries. The program provides a financial contribution in the form of revenue forgone that
18 otherwise due and a benefit is thereby conferred. The propram is also specific as it is only
available to companies engaged in projects or located in geopraphical area enlisted under the
relevant laws,

552,  The program was previously examined by the Authority in the Final Findings of anti-
subsidy investigation on imports of “Continuous Cast Copper Wire Rods”™ from Indonesia,
Malaysia, Thailand, and Vietnam and found countervailable.

Submissions by Government of Vietnam/other interested parties
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553, The Government of Vietnam submitted that it pursues a policy of exemption and reduction
of land rent for companies who have investment projects in geographical regions or arcas with
specially difficult socio-economic conditions in order to encourage investment in such
regions. It is also applicable to investment projects in special cases like construction of
housing for poor workers ete. as well ss in encouraged industries. Such encouraged
geographical regions, cncouraged industries and special cases are specified under Decree
46/2014/ND-CP. The program is not contingent upon export performance or domestic over
imported poods.

554. Kim Tin uses leased land for which rent has been paid in full during the POL The
Company holds four possessions of land and rent for each was paid as determined by the
Decision of the People’s Committee of Bihn Phuoe Province. Since Kim Tin uscs a dry
process for manufacturing the PUC, water usage is negligible, For other purposcs, the water
used is from ground water sources. On the other hand, the land used by MDF VRG is leased
and the water is bought from Quang Tri Irrigation Engineering Management One Member
Limited Company, which is an industrial water supplier and general service enterprize, and
Dong Ha Clean Water Enterprise. There exist no schemes for exemption of water charges.
MDF VRG Quang Tri Wood Joint Stock Company submitted that the program is neither
prohibited nor speeific. No subsidy was availed by the responding producers for the same.

Examination by the Authority

555, The Authority notes that the program is governed by Law on Land No. 3/2003/0H-IT,
Decree 142/2005/ND-CP dated 14% November 2005, Law on Land No, 45/20013/QH 13, and
Decree No. 46/2014ND-CP, Exemption or reduction is provided on land and rent 1o
companies who have investment in and focated in geographical regions or areas such as
designaied arcas'zones which are as per Decree 46/2014ND-CP.

556,  The Authority sought further information on Land and water distribution mechanism by
the GOV and the responding producersfexporters. whereby it was mentioned that. ...

557, MDF VRG has submitted that the company has land on lease and the deisils of some
exemption on land rent payment is already provided in the EQR under the concerned program
The company has further stated that it has paid water rent for the POI and also for all other
periods and there sre no such schemes wherein the waler charges are exempted. The
contention on water rent has no basis, The payvment details of water bills have been provided
along with the EQR a5 a separate annexure.

558.  Kim Tin has responded that it has land on lease and the company has paid full rent during
the POL Such payment details and also some exemption on land rent payment in the past
which has no relevance in the present investigation is all already provided in the EQR under
the concerned program no. 6. The land used by Km Tin MDF JSC is through 04 possessions
and the land rent is different for each possession. Such rents are based on the Decision of the
People's Committee of Binh Phuoe Province.

559 Kim Tin has the allegation of subsidy for water. The Company follows a dry process in
the manufacture of the subject goods and the use of water in production of subject poods 15
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NIL or negligible. Even the water used for general purposes in the premise are from own
ground water sources and the same does not come under any exemption program of the
Crovernmentl.

560, Questionnaire response [iled by M/'s. MDF VRG Quang Tri Wood Joint Stock Co. shows
that the company has been availing reduction on land rent under this subsidy program.
However, no such exemption was claimed on water rent. M/s Kim Tin MDF Joint Stock Co.
has stated in their Questionnamre Response that their water consumption 15 neghgbla'ml in
the POI and that no reduction/exemption in land rent was availed in the POl However, the
records submitted by the company shows that concessional land rents were paid by them.

561.  Private ownership of land is not permitted in Vietnam and the people hold all ownership
rights with the State as the administrator. However. the laws of Vietnam allow ownership of
a right to use land. This right is called the Land Use Right {("LUR™). Land and water surface
rent exemptions and reductions apply to a number of investment projects which satisfy certain
conditions such as imvestment in encouraged sectors or certain fields of business and/or
encouraged peographical locations,

562, Since market is distorted as regards to land price, therefore the Authority is not in a
position to accept the land prices prevailing in the country.

563.  The Authority has, therefore, analyeed comparable market-based prices in another country
at a comparable level of economic development within the peographic vicinity of Vietnam,

564, The program provides financial contribution in the form of provision of goods or services
at less than adequate remuneration, The program is also specific because 1L 15 region specific.
The Awnthonty, therefore, holds this program as countervailable and also notes that
cotmntervailing duty should be imposed against responding producers’exporiers under this
subsidy program.

565. The Authority has quantilied the subsidy margin based on the information submatted by
the responding producers/exporters. The subsidy margin determined has been provided in the
table below.

{vii) Frogram No. 8: Investment Credit by Vietnam Development Bank

Submissions hy the Petitioners

366, The petitioners submitted that the said program is administered by Vietnam Development
Bank {(VDB). Article 5 of Deeree No. T3/2011/ND-CP together with Circulars by the Ministry
of Finance provide credit for investment at o preferential rate 1o investors having a project on
the list of projects entitled to the loan, having implemented the investment procedure, having
20% owner's equity and sufficient capital to implement the project, The program provides a
financial contribution in the form of direct transfer of funds and a benefit is thereby conferred.
The program is also specific as it is only available to enterprises meeting the eligimlity criteria
a5 per the relevant laws,
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367. The responding exporters have also received loans from banks within the country at
preferential rates. The Authority should take cognizance of the availment of the subsidized
loans and quaniify the same. Even though the interest-rate for short term loan is universally
lower, the exporters need 1o provide evidence that those paid by the exporlers are in
accordance with benchmark preseribed as per central bank or World Bank or IMF and that
there is no element of discretion or preferential treatment.

Submissions by Government of Victnam/other interested parties

568. The Government of Vietnam submitted that Article 5 of Decree T3/2011/ND-CP
authorizes the Vietnam Development Bank to provide investment credit to investors having
investment projecis on the list of eligible projects in Appendix | of the Decree. The Decree
was replaced by Deeree 32201 7WD-CP on 15 May 2017,

569.  No benefit under the program was availed by the responding producersiexporters. The
interest rales paid by the responding producers/exporiers for long-term fvan 15 on par with the
prevailing interest rate in Vietnam as per World Bank data. The interest rates for shori-term
loans are universally lower and no subsidy can be presumed. Additionally, there 15 no
compensatory arrangement on interests,

Examination by the Authority

570,  The Authority notes that the program is administered by the Viemam Development Bank
(VDB) which is a state policy bank established by Decision 108/2006/QD-TTg dated 19 May
2006. [t was established 1o execute the state development investment and expott credit policies
as regulated by the Government. The organizational and operational regulations of VDB are
in accordance with the Decision No, 1515/0D-TTg dated September 3rd, 2015 by the Pnme

‘Minister. Financial mechanism of VDB s executed in sccordance with the Decision
No.44/2007/00-TTe dated March 30th. The Vietnam Development Bank is recognized as
legal entity. The operation of VDB is for not profit orieated purposes. VDB and other state-
owned banks in Vienam are a public body because it is owned and controlled by the
Government of Vicinam and exercises Governmental authonty.

571.  Under thiz program, credit is provided for investment at a preferential rate provided the
investment project is one that is enlisted 10 be entitled for the loan, The program provides a
financial contribution in the form of direct transfer of funds and a benefit is thereby conferred.
The benefit is equivalent to the difference in interest charged by the VDB against that charged
by an ordinary commercial bank for the same project. The program is also specific as it is
enly available to those compenies investing in projects enlisted under the relevant law.
Therefore, the Authority holds this program as countervailable.

572.  The responding producers/exporters merely stated in their Questionnaire Responses that
they have not availed any investment credit from the VDB. The records submitted by the
responding producers/exporters show that no loans were received by them from VDB,

573, However, the Authority notes that the responding producers/exporters have received loans
at concessional interest rates from the Vietnam Joint Stock Commercial Bank for Industry
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and Trade (“VietinBank™). The Authority notes that the VietinBank was established on 26™
harch 1988 after its separation from the State Bank of Vietmam in accordance with Decrec
W, 33 HDBT by the Ministers Council, Vietinbank is majority owned by the State Bank of
Vietnam, The Authority notes that the state-owned banks are vested with authority to exercise
povernmental functions is based on formal indicia of povernmeni control and evidence
showing that it has been exercised in &8 meaningfinl way, hence it i3 a public body. Hence, the
Authority notes that countervailing duty should be imposed against the responding
producers/exporters under this program.

574.  According to the Customs Tariff (Identification, Asscssment and Collection of
Countervailing Duty on Subsidized Articles and for Determination of Injury) Rules, 1995, in
case of subsidized loans the amount of benefit is the difference between the amount that the
firm receiving the loan pays on the ViectinBank loan and the amount the firm would pay on a
comparable commercial loan which the firm could actually obiain from the market. The
amount Of loan and the interest actually paid by the responding producers/expaorters is taken
from the records provided by them along with their questionnaire responses, The lending
interest rate in Vietnam for the POT as provided by the World Bank has been taken as the
appropriate benchmark interest raie for a commercial loan. The subsidy margin thereby
calculated is in the table below,

{viii} Program No. 9: Export Credit by Vietnam Development Bank

Submissions by the Petitioners

575, The petitioners submitted that the said program 15 administered by Vietnam Development
Bank {(VDB). Decree No. 32/201 T7ND-CP together with Circulars by the Ministry of Finance
provide credit at a preferential rate 1o exporters and foreign importers who have contracted to
trade in any goods enlisted in the hst of items ehigible for the same. The program provides a
financial contribution in the form of direct transfer of funds and a benefit is thereby conferred.
The program 15 also specific as i1 s contingent on exports.

576. The responding exporters have also received loans from banks within the country ai
preferential rates, The Authority should take cognizance of the availment of the subsidized
loans and quantify the same,

Submissions by Government of Vietnam/other interested parties

77, The Government of Vietnam submitted that Article 5 of Deeree 75201 1/IND-CP
authorizes the Vietnam Development Bank to provide export credit to eligible exporters.
However, the Decree was replaced by Decree 327201 7/MND-CP on 15 May 2017 and the whole
export ¢redit program terminated. However, those contracts entered inlo before the
termunation is still valid.

Examination by the Authority
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578. The Authority notes that the program is administered by the Ministry of finance had
specificd certain cnterprises eligible for credit loans. Viemam Development Bank provides
loans for investment projects and contracts on exportimport of Vietnamese goods which have
an impact on the capital. A pre-requirement set-up by the bank is that the financial plans and
repayment plans shall be appraised by them beforehand. The Authority has already
defermined that VDB is a public bady. It has also been determined that countervailing duty
should be imposed apainst credit provided by VDB. Thercfore, Authonity holds that no
additional eountervailing duty :s required to be imposed against this program.

579. The responding producersicxporters merely stated in their Questionnaire Responses that
they have not availed any export credit from the VDB. The records submitied by the
responding producers/exporters show that no loans were availed by them from the VDB,

580. Loans availed from the VietinBank have already becn held as countervailable and
guantified under Program Mo, B as explained above.

Other programs

(ix)Program No. 10: Provision of Standing Timber for Less Than Adequaie
Remuneration

Submissions by the Petitioners

581. The petitioners submitled that the said program is administered by the State Forest
Department and General Department of Tax under the Ministry of Finance, The Government
of Vietnam owns nearly all of Vietnam’s harvestable forests and they are leased to companies
for logging on which a severange rate is levied. The Law on Royalties No, 452009%GH12
together with Resolution No. SIR2010UBRTVOHI2, Decree No. 50/2010MND-CP and
Circular Nos. 105/2010/TT-BTC and 32/2009/TT-BTC provides for stumpage charpes lower
than the market benchmark for stumpages. The intervention of the government in the foresiry
sector through regulation distorts the domestic market for timber allowing the producers of
the subject goods in Vietnam to purchase raw materials, ie., wood al prices Ioower than
international prices. The program provides a financial contribution in the form of provision
of goods for less than adequate remuneration and a benefit is thereby conferred. The program
is also specific as it is primarily beneficial to enterprises that use wood as a raw material. As
per the information on the website of the responding producersfexporters of Vicmam, they
use eucalyptus as their raw material. The price of its procurement should be compared with
an intermational benchmark for the same wood type.

582, The Trade Policy Review, which the domestic industry had submitted, 15 prepared by the
WTO Secretariate based on the report submitted by the Government of Vietnam. Hence, it
has high evidentiary value,

583, Anicle 14{d) of the ASCM allows the use of out-of-couniry benchmarks. In case of market
distortion due to governmeni measures, the use of domestic price as benchmark is
inappropriate. New Zealand is an appropriate benchmark for log/ftimber/'wood provided ai

Page 133 of 173



LTAR due to its high level of economic freedom, prudent and transparent financial
regulations, low subsidies and private property rights. New Zealand is also the largest exporter
of roundwood in 2019 while India was the 8% largest importer in the same year. However, the
benchmark is too conservative and there exists other alternative benchmark which may be
MOre appropriate.

Submissions by Government of Vieinam/other intcrested parties

584.  Trade Policy Review of Vietnam to the WTO cannot be the legal hasis for determining
subsidy since it is merely a hearsay evidence, The evidence provided by the petitioners also
does not have any reference to local procurement. M/s. MDF VRG Quang Tri Wood Joint
Stock Co. purchases its main raw material. i.e., wood from the local market from unrelated
suppliers. The producers in Vienam do not use timber as their input.

585, Kim Tin procured their raw material {wood) from private local supphers, MDF VRG
progured raw material (wood) from local individual houschalds at a suitable price based on
prevailing conditions. No subsidy was availed by the responding producers/exporters for the

SHME.

586.  The use of benchmark price based on New Zealand is objected to since no reasons have
been provided for choosing the same. It contains all sorts of wood and logs, and rubber wood
is not included in any of the calegories included. Moreover, the Government of New Zealand
controls all of the harvested forest, The export price of wood from New Zealand to India are
not determined as per market forces. New Zealand wood prices cannot be compared to rubber
wood at all. The benchmark should be as per the prevailing market conditions in the country
of provision. The WTO decision in US - Coated Paper {Indonesia) is relied on. As found in
the Appellate Body Report in US — Softwood Lumber 1V, out of country benchmark can only
be adopted when the price of the resource is distorted in the subject country due o
Government’s predominant role in providing such poods,

{x) Program No, 11: Government Prohibition of Log Exports

Submissions by the Petitioners

387, The petitioners submitted that the said program is administered by the Ministry of Industry
and Trade. Circular No. 88/201 U/TT-BNNPTNT listed agricultural, fisheries, and forestry
products to be subject to export prohibition. The Government of Vietnam also imposes export
taxes on rubber and wood. Imposition of export restraints distorts the domestic market for
logs and makes them available to downstream indusiries at less than adequate remuneration.
The program, hence, provides a financial contribution in the form of provision of goods for
less than adequate remuneration and a benefit is thereby conferred. The program is also
specilic as it is primarily beneficial wo enterprises that use timber as a raw material.

Submissions by Government of Vietnam/other interested parties
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SBR.  Wo submissions were made by the Government of Vietnam/other interested parties with
regard to this program.

Examination by the Authority

589,  The Authority notes that program no. 10 & 11 relates to the series of the messure taken
by Government of Vietnam to regulale, monitor and control forestry sector in Vietnam. Since
effect of these programs results in wood being provided at less than adequate remuneration,
it is considerad appropriate 1o combine these programs and examine them collectively for the
purpase of present investigations.

500. The petitioners submitted that the program no. 10 is administered by the Slate Forest
Department and General Department of Tax under the Ministry of Finance. Vietnam’s
harvestable forests are primarily owned by the Government of Vietnam through Forest
Management Boards and State Forest Companies. According to Law on Royalties Mo,
45/2009/(GH 1 2, enterprises are allowed to exploit the natural resources on these state forests
and a tax is collected on the output, The rate of tax collected is prescribed under the statute.
The responding cooperative producersfexporters have disclosed in their Questionnaire
Response that they use firewood as their raw material. The tax collected on firewood 15 1-5%
of the outpul. The Authority notes that the tax collected by the relevant Ministry is
discretionary and with disregard for market principles. The tax collected is far less than the
market rates of the wood.

591. The petitioners submitted that the program no. 11 is administered by the Ministry of
Industry and Trade. Circular No. 88/201 /'TT-BNNPTNT listed agricultural, fishenes, and
forestry products to be subject to export prohibition. Through the imposition of export
restrainis, the Government of Viemam entrusted/directed domestic forestry/harvesting

.|:r.1mp.=:|ni::s [ pnw:‘dr low priced inputs (logs/wood) to companies in the downstream
industries. The mensures at issue achieved the desired effect to distort the domestic market of
wood timber/log in the subject country and to depress the price to an artificially low level to
the advantage of the downstream industry

592.  The Authority notes as per the information submittad and as also available on websites of
responding producersfexporters that they use eucalyptus (firewood) as their raw material for
production of the PLIC.

593,  Hence, wood, which is the primary raw material in the fiberboard industry, is made
available for procurement to the companies under investigation at rates below the market rate.
The program provides a financial contribution in the form of provision of goods for less than
adequate remuneration and a benefit is thereby conferred, The program is also specific since
it benefits those downstream industries that use logs/wood as their primary raw material,
Hence, the program is e focto available only to a limited number of industries. Therefore,
the Authority notes that countervailing duty should be imposed against the responding
exportersproducers under this subsidy program.

594,  To determine the quantum of the subsidy margin, the Authority looked for the appropriate
benchmark whereby it was [ound that New Zcaland 15 one of the largest exporters of logs
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globally. The Authority considered exports of logs from New Zealand to India as an
appropriate benchmark being representative as compared to import price from New Zealand
to the subject countries. The actual procurement rate of wood has been considered as per the
exporters questionnaire response. Considering the appropriate conversion rates, the subsidy
marging for Program no. 10 and 11 have been determined and provided in the table below.

{xi)Program No. 12: Land Preferences for Enterprises in Encowraged Industries or
Industrial Zones under Decree 142

Submiszsions by the Petitioners

393, The petitioners submitted that the said program is administered by the People's
Committes of the Government of Vietnam. The land in Vietnam is completely owned by the
government. The final findings in welded pipes and tbes as well as Continuous Cast Copper
Wire Rods are relied on. Decree No. 142/2005/ND-CP provides for rents on land leased from
the People’ Committes of Can Tho at rates below the market rates. The program provides a
financial contribution in the revenue forgone that is otherwise due and a benefit is therehy

conferred. The program is also specific as it is available only 10 enterprises located in the
specific peographic area.

Submissions by Government of Vietnam/other interested parties

396, Mo submissions were made by the Government of Viemam/other interested parties with
regard to this program,

Examination by the Authoerity

597.  The Authority notes thal the program is govemned by Decree 142/2005/ND-CP,
Exemption or reduction is provided on land rent to companies who have investment in
identified regions and investment projects for encouraged industries as specified under the
Decree 1422005 and succeeding Decree 46/2014.

598.  The program provides financial contribution in the form of provision of goods or services
at less than adequate remuneration, The program is also specific because it 1s region specific
and is limited to cerain encouraged sectors, Therefore, the Authority helds this program as
countervailable. However, the subsidy is subsumed in Program & that has already been
guantitied by the Authorty.

(xii) Program MNo. 13: Government Provision of Land for Less Than Adequate
Remuneration and Exemptions or Reduetions from Land and Water Hents

Submissions by the Petitioners

309, The petitioners submitted that the said program i3 administered by the State Government
of Dong Nai and its civie aothorities. The land in Victnam is completely owned by the
government. The final findings in welded pipes and tubes as well as Continuous Cast Copper
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Wire Rods are relied on. Decree No. 46/2014/ND-CP, Decree No, 123201 7ND-CP. and Law
Mo. 457201 3/QH 13 provides for exemption or reduction in land and rents. The land and water
rents are exempled when it is used for construction of houses for workers in industrial zones
which are approved by competent authorities. The exemption is for 3 years for domains
entitled to investment incentives and for 11 years for domains entitled to special investment
incentives. A 50% reduction on land rent is provided 1o cooperatives that use the premises for
business and production activities. The land and water rent for land and water surface leased
for agriculture, forestry, aquaculture or salt making is reduced by a corresponding rate when
40%% of the vield is damaped by a disaster or conflagration. The program provides a financial
contribution in the revenue forgone that is otherwise due and a benefit 15 thereby conferred.
The program is also specific as it is available only 1o enterprises that meet the eligibility
critena prescnbed.

Submissions by Government of Vietnam/other interested parties

600. No submissions were made by the Government of Vietnam/other interested parties with
regard to this program.

Examination by the Authority

601,  The Authority has already held that countervailing duty should be imposed against
provision of land ar less than adequate remuneration, Therefore, Authority further notes that
ne additional countervailing duty is required to be imposed against the responding
exporters/producers under this program.

602, Hence, the subsidy marging for the responding producers/exporters have been quanhlied
in the table below,

Program No. 14: Electricity at Less Than Adequate Remuneration
Submissions by the Petitioners

603. The petitioners submitted that the electricity is provided in Vietnam at less than adequaice
remuneration

Submissions by Government of Vietnam/other interested parties

604,  Power was procured by both Kim Tin and MDF VRG from private suppliers in the area
at price fixed by them. No subsidy was availed by the responding producers for the same. The
Govermnment of Vietnam has not made any submissions on the allegation of electricity at less
than adequate remuneration.

Examination hy the Authority

605, During the course of investigation, the Authority has come across the Electricity provided
at LTAR, as per the allegation submitted by applicants in their submissions. The Authority
sought requisite information in torm of additional questionnaire from the interested parties.
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The Government of Vietnam has not provided any submissions in this regard. The responding
exporters have, in their gquestionnaire response, have submitted that they have procured
electricity at market price,

606. The Authority notes that the electricity sector in Vietnam is regulated by the Electricity
Law which 15 amended and revised from time to time. The Electrnicity Regulatory Authority
of Viemnam (ERAV) wasg astablished in 2005 which, among other responsibilities, ndvise on
electricity tariffs in the country. The law preseribes an Average Retail Tarift (ART) based on
which the power tariff is levied. Though the ART has been revised several times in the past,
the Authority finds that the same has not been proportionate with the fluctuations in costs and
wflation. As per a report published by the World Bank in March 2020, the ART in 2019 was
around § US cents/k'Wh while the same should have been 12 US centskWh to recover the
costs fully.

6i7.  Further, the generation, transmission and distmbution of electnicity in Yietnam 15 almost
entirely controlled by the stte-owned corporate group, Electricity Viemam (EVN) along with
its affiliated companies. EVN is not listed on a stock exchange and does not have the liberty
to issue new equifv, As per the Annuoal Report 2018 of EVN, the company is “enrrusted by
the povernment) with the mission of ensuring suffictenr electricity for narional socio-econamic
growih.... and serves the Government a3 an important macro regulatory fool for national
economic developmeni™, The sub-optimal retums earmned by these companies due to
government regulation of clectricity tanffs are partly compensated by state support for EVN
in the form ef tax ineentives, guarantees, loans with favourable terms from state-owned banks,
and subsidies for strategic projects. The Authority notes that the siate-owned enterprise, EVN
is vested with authority to exercise governmental functions is based on formal indicia of
government control and evidence showing that it has been exercised in a meaningful way,
hence it is a public body. Hence, the Authority finds that the electricity sector in Vietnam is
distorted and not based on market principles which enables the producers of the PUC 1o
procure eleciricity al less than adequate remuneration. Hence, the Awuthority holds that
countervailing duty should be imposed against the responding producers/exporters under this
program.

608.  To determine the quantum of the subsidy margin, the Authority looked for the appropriate
benchmark. The Authority relied uwpon the prices provided as per the website of
*globalpetrolprices’. The actual electricity tariffs paid by the responding producers as per the
additional gquestionnaire response has been considered o determine the subsidy margins.
Considering the methodology above, the subsidy margin determined for the responding
exporters has been provided i the able below,

Kim Tin MDF Joint Stock Co

609. Kim Tin MDF Joint Stock Co. is a producer/exporter of subject goods in Vietnam. Kim
Tin filed the questionnaire response and provided information regarding the subsidy programs
availed by them.
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610.  Authority examined the response filed by Kim Tin and upon examination requested
further information from them and also verified the information provided in the response to
the extent deemed necessary, Kim Tin has disclosed in their questionnaire response that it has
availed reduction on corporate income tax. Additionally, the Authority determined that the
subsidy programs resulting in reduction in land rent, loans received by Vietnam Development
Bank, and provision for wood and electricity at LTAR were availed by Kim Tin, As a result,
benefit was conferred to Kim Tin in the form of various subsidies.

611.  Authority has verified the information provided by Kim Tin and determined subsidy
margin for programs for which benefit was received or acerued during the POL Wherever the
relevant information was not provided by the exporter, Authority has relied on facts available
to determine the subsidy margin.

612, The table helow provides name of the subsidy programs. and the corresponding subsidy
margin.

SN Frogram No. Name of the Schemes Subsidy Range_-l
Margin %o Ve
1 | Program No 4 Reduction of Cooperate income tax =~ | ***% (10
2 | Program No 6, 12 & | Exemplion and Feduction of Land and o 0-10
13 Water Rent .
1 | Program Mo B Investment Credit by Vietnam e, D-10
Development Banks
4 | Program No 10 & 11 | Provision for Raw Material (Wood) at | 010 |
Less Than Adequate Remuneration
5 | Program No 14 Provision for Electricity at Less Than et ]
Adequate Remuneration
Total Subsidy Ll ] 10-20
MDF VRG Quang Tri Wood Joint Stock Co.

613, MDF VRG Quang Tri Wood Joint Stock Co, is a producer/exporier of subject goods in
Vietnam. MDF VREG filed the questionnaire response and provided information regarding the
subsidy programs availed by them.

614, Authority examined the response filed by MDF VRG and upon examination requested
further information from them and also verified the information provided in the response to
the extent deemed necessary. MDF VRG has disclosed in their questionnaire response that it
has availed reduction on land rent. Additionally, the Authority determined that the subsidy
programs tesulting in reduction in corporate income (ax, loans reccived by Victnam
Development Bank, and provision for wood and electricity ar LTAR were availed by MDF
VRG. As a result, benefit was conferred to MDF VRG in the form of various subsidies.

615.  Authority has verified the information provided by MDF VRG and determined subsidy
margin for programs for which benefit was received or accrued during the POL Wherever the
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relevant information was not provided by the exporter, Authority has relied on facts available
to determine the subsidy margin,

816,  The table below provides name of the subsidy programs, and the corresponding subsidy

margin.
SN Program No. Name of the Sehemes Subsidy Range
Margin % e
| | Program No 3 Exemption of Import of Spare Parts s 0-10
2 | Program Mo 4 Reduction of Cooperale income fax e 0-14
3 | Program No 6, 12 & | Exemption and Reduction of Land and k. 0-11
13 Water Fent
4 | Program No § | [nvestment Credit by Vietnam S 0=-10
Development Bank
% | Program No 10 & 11 | Provision for Raw Material (Wood) at hod 3 o-10
Less Than Adequate Remuneration
6 | Propram No 14 Provision for Electricity 4t Less Than .
Adeguate Remuneration =
l Total Subsidy i T2

617.  Countervailing duty for all other producers/exporters from Vietnam has been determined
based on the highest of the subsidy marging for the cooperating party, Tor the subsidies availed
by them and based on facts available for other subsidy programs.

N Program No, Mame of the Schemoey Subsidy Range
Margin % %
1 | Program Ne 3 " Exemption of Import of Spare Parts by 0-10
2 | Program No 4 Reduction of Cooperale income tax bbb 0-10
3 | Program No &, 12 | Exemption and Reduction of Land and s (=10
& 13 | Water Rent
4 | Program No 8 Investment Credil by Vietnam i 0-11
| Development Bank
5 | Program No 10 & | Provision for Raw Material (Wood) at i 0-10
L1 Less Than Adequate Remuneration
| Program No 14 Prowision for Electriciiy at Less Than b 0-10
Adequate Remunergtion
Total Subsidy o k. 10-20

H.

H.l. Submissions made by the Domestic Industry
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618.

a)

b}

)
d}

i)

gl

h)

i

k)

The submissions made by domestic industry are as tollows:

The Designated Authority is requested to cumulatively assess the effect of such imports as
{a) the amount of subsidization in relation to the imports from cach eountry is more than one
per cent ad valorem; (b) the volume of imports from each country is not neglipible and (c) a
cumulative assessment of the effects of the imports is appropriate in light of the conditions
of competition between the imported products and the like domestic product,
Cumulative assessment appropriately includes Thailand and Indonesia due to 11s share and
volume in imports, similar trends in impoerts, similar grades of PUC, interchangeability of
the products, comparability of sales channel, and competition between them and the other
subject countries.
Demand for the subject goods has increased throughout the imjury period in ndsa,
Imports from the subject countries have inereased over the injury period in absolute terms,
Imports from subject countrics have also increased in relation o production and
consumption. Impoerts from subject countries are undercutting the prices of the domestic
industry,
Comparison of cost of production, selling price of the domestic indusiry and landed price
of imports shows that landed price of subject imports is sipnificantly below the cost of
production and selling price of the domestic industry in the proposed POL Further, whereas
the costs of the domestic industry incrensed during the PO, the Domestic Industry was
forced to reduce the selling price. The imports are supressing and depressing the prices of
the Domestic Industry.
The capacities with the Domestic Industry have increased considering the present and
patential Demand for the product in the Country, The production of the Domestic Industry
improved with the increase in capacities.
The capacity utilization of the domestic indusiry dechined significantly during the period
under investigation. The capacity utilization has declined further thereatter due o COVID
situation. '
With regard to Greenpanel not achieving optimum production due to capacity addition, the
Company achieved higher capacity utilisation than average utilisation achicved.
The sales of the Domestic Industry declined in 2016-17, thereafier improved in 2017-13
and the POT with the increase in capacities. The Capacity utilizalion rates remained low,
The DI could have sold more considering the capacity addition and high demand but could
not do so because of the subsidised imports. The decline in capacity utilization is due 1o
inahility 1o sell higher volumes due o subsidised imports.
The market share of the Domestic Indestry improved marginally with the increase in
capacities and production.
The per unit profits have more than halved during the injury period. This is due to the
decline in selling prices caused by the price undercutting by subject imports. The
profitability improved in 2016-17 and 2017-18, thereafter declined severely in the POT.
The PBIT, Cash Profits and Retum on Investment all declined severely over the injury
period. Even if level of depreciation before PO is considered, cash profits of the domestic
industry still dechine.

m} The productivity per day, employment numbers and wages all improved with the increage

in capacities, The inventories with the Domestic Industry truly reflect the condition of the
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market, wherehy despite a roaring demand for the subject goods, the stocks with the
Domestic Industry have increased by more than 4 times over the injury period.

The nepative growth in all price parameters during the POI showcases that the Domestic
Industry is suffering injury.

Annexure I of AD Rules should not be applied in CVD investigations for determination
of non-injurious.

Imports are undercutling the prices of the domestic industry. Resultantly, the volume of
imports has increased significantly. Since imports are ocouming at low prices, the domestic
industry had to reduce its prices in order to sell increased volumes, The price pressures
being fell by the domestic industry is because of subsidized imports. Price undercutting
caused by the subsidized imporis is preventing the domestic industry from increasing its
prices.

The price suppression and depression effisct of subsidized imports from subject countries
has resulted in significant crosion in profitability of the domestic industry. Deterioration in
profits, retum on capital emploved and cash profits are directly a result of subsidized
imports. The growth of the domestic industry became negative in terms of a number of
economic parameters. [njury o the domestic industry is due to subsidized imports in the
country. Imposition of anti-subsidy duties is imperative,

The Domestic Industry cannot afford o bear any further sethacks in the form of ils
performance with regard to the product under consideration

With regard to the argument that NIP is inflated due to the high cost of production in
Gireenpancl AP plant and Century compared to othees, given the age of the plant, other plant
costs are not representative.

With regard to the argument that the NIP for all Indian producers should be similar if they
are all affected by imports does not have legal or tactual basis,

With regard to the argument that cost of sales should be normated for injury analysis, the
same docs not have any legal basis, '

The subsidised imports need not be the only reason for injury, The fact that there are other
reasons does not affect the cavsal link. While the Annual Report of the Petitioners focus
anly on the POI, the Authority focusses on the entire injury peried. Moreover, the Annual
Report is concerned about the overall performance of the Company while the DDA 15 only
concemned about its domestic operations.

If only intemal competition impacted the DI, then its market share should not have declned.
The Annual Reports say MDF is replacing plywood and not the other way arcund.
Increase in debt owed is not in the nature of “other factors™ causing injury.

The claim that the injury is duc to internal deficiency is unsubstantiated.

ADD and CVD are meant to address unfair practices. The PUC for the previous
investigations were different.

Though theee is a parallel SSR investigation on the PUC, the injury suffered by the DI 15
due to low priced imports which is a result of dumping and/or subsidies. The DI has not
sought relief beyond the injury margin and there is no bar on simultaneous investigations.
Reliance is placed on CESTAT order in Suncity Sheets Pvl. Lid v. Lol

The injury 1o the domestic industry has to be séen as it 18 and not in ideal conditions. The
CESTAT order in M/'s Nipal Zeon Co. Litd., Japan v. Designated Authority is referred and
relied on.
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Submissions by other interested parties

The submissions made by other interested parties with regard 1o injury and causal link,

as follows:

Applicants are misusing and enjoving protection since 2009, which shows that the injury is
due to the internal deficiencies and not on account of the imponis. Import volume has declined
and import prices have increased. At the same time, DI's cost increased, price and
profitebility declined. This shows cost increase is due to capacity expansion,

Capacity additions, prudent level of capacity utilisation, and increase in production and sales
show absence of volume effect and injury. Slight decline in price and profitzbility cannot he
linked to subject imports.

The CVD Rules does not require the Designated Authority to conduct the injury analysis
from the base year to POL.

The petitioners have attempted to mislead the Authority by comparing prices of all products
to the import prices without considering PCN. The petitioners have not suffered any price
suppression or depression.

Economic indicators in the NCV shows productive capacity increased by [74% m POI,
which increased production by 61% in the same period. Sales improved by 49% in the POL

The Petitioners hired 181% more emplovees compared to base year. Productivity per day
continued improvement and peaked at 171 index points in the POL

Though profitability dropped by $9%. it is not caused by the imports from Indonesia. On the
other hand, it was due 1o increase in costs (depreciation and amortisation expenses and
interest’ finance cost which raised significantly in POl due 1o capacity additions),
Profitability of the Domestic Industry has increased despite the alleged increase in price
undercutting during 2016-17 and 2017-18. Decling in profitability during the POl oceurred
mainly due to the higher finance costs and depreciation expenscs

Domestic Demand has increased by 35 indexed points and Indian producers haw'e been able
to capture the market and increased their sales by 44 indexed ponts.

Petitioners are misleading Authority on price undercuiting and price suppression/depression
by comparing selling price by total import price without consideration to differences in prices
of PUNs,

Slight dip in price and profitability parameters cannot be linked to the imports from the
subject countries. It 15 because of signmificant capacity additions and unhealthy price
competition among the domestie producers.

The DI made significant capacity additions over the years and the POL The dechne
capacity utilisation in the POI should be considered along with significant increase in
capacity. Production and sales (both domestic and exports) have increased including through
the POIL

The capacity additions have caused additional costs to the DI, and impacted the ROCE. The
costs also increased because of increase in interest costs and wages as a result of declining
productivity,

Finance cost increased by 80 indexed points in 2 financial vears, Depreciation and
Amortization expenses increased by 114 indexed points during the same period. Cash profi
inereased substantially throughout the injury period, except POL due to the finance and
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depreciation expenses.

m) An inverse relationship exists between the selling price of the DI and the import price,
Imports from the subject countries declined (by 11%4) and prices increased (by 4%4) during
the POI compared (o the previous year. The import price does not have any suppressing
effects on the DI. Market share of imponts from subject countries has declined in the POI
compared 1o the previous year by 6% which has benefitted the [].

n} Volume of imports from Thailand has declined relative to increase in demand for subject
goods in India. The import price of subjeet goods from Thailand has increased from 24,206
Bs/MT during 2017-18 to 26,274 RsMT during the POL In comparison, the cost of DI has
only increased by 5 indexed points. Therefore, there is no price undercutting. Thailand
intends to increase price over Cost of DI, but low selling price of DI and prices from other
import sources have impacted possible price increase.

d) Import price of Indonesia is 23-25% lower than Thailand. Moreover, the new entrants have
a low domestic sales price, Thailand imports have declined because it finds the Indian market
unviable due to low prices in the market.

p} The AB Report in US- Lamb described “serious injury™ as a "very high standard of injury™.
The AB Report in [75- Wheat (Huten ruled that serious injury means an overall impairment
in the position of the DI and all factors relevant to the overall situation of the DI should be
included mn the authority’ s determination.

g} Injury il'any, is from other sources such as Malaysia and Vietnam, whereby the imports have
increased significantly,

r} The benefits reccived by Panel Plus MDF & Panel Plus Company, Vanachai Panel
& Vanachai Group are msignificant and could not have caused injury.

51 Cumulative Assessmenl cannot be undertaken as under Annexure | of the CVD Rules,
Thailand is the only country with declining imports in the PO! and increasing pnce. Imports
from Indonesia have declined SEgnﬁ{:nnlI:.r i both absolute and relative terms. Cumulation
of injury 1s not appropriate., ;

1} Merbok MDF Lanka Pvt Ltd. is only one known exporier of the PUC into India from Sri
Lanka and the Company has been operating al a loss in recent years. Production volumes
have been decreasing during the injury period.

u) Anrnexure — I caleulation of NIP, should be applied.

v] Share of imports of Sri Lanka is merely 3.97% of total imports, as per Rule 16{d) of the
Rules, no developing country having share under 4% of the total imports can be considered
for imposition of duties. Investigation has not been initiated agmnst Brazil with 3.23%
despite lower prices.

w) Authonty is requested to normate cost of sales not only for NIP, but also for impury analysis
as cost ig inflated due 1o capacity additions.

%) Authority is requested 1o evaluate project report of second plant at Green Panel and its
projections given to the financial lenders,

¥} The Petition filed by domestic Industry shows various factors that indicate breach of the
causal link:

i. Imports declined and import prices increased duning the POl while volume
parameters for the DI improved.

ii. Imports did not have an adverse effect on the price of the DI There is an inverse
relationship between the selling price of the DI and the import price. The price of the
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DI was impacted by internal price competition.

iii. Increase in costs was caused by increase in capacity. Capacity additions also caused
increase in interest cost and wages.

iv. Fall in profitability is due to fall in productivity.

v. Imjury to the DI is due to internal competition and competition from plywood which
is a substitute for the PUC. Extracts from the 2018-19 Annuals Report of Century
Plywood show competition from the unorganisad sector, the organised sector, and at
last, foreign competition.

vi. Izsues with regard to raw material availability which affects profitability. A down
time in the Indian real estaie industry eic also impacted domestic producers,

vii. Authority requested to segrepate injury to the domestic industry due 1o nirinsic
factors such as imroduction of new production capacity, intense competition by new
market players and other factors highlighted in the annual reports.

viii. Rushil operated at optimum levels in the POI and suffered losses in the laminates
business, as per the financial reports.

ix. As per Annual Report of Century MDF was the biggest driver of business. Company
had a low level of production, but revenue increased 161%. Capacity was increased
and production started in the second half of the POL. Not expected to reach optimum
level of production.

X, Annual Reports of the Applicant producers i an integral document for the
investigation, It is stated that the Indian producers are suffering injury on aceount of
shortage of raw material, competition between Indian producers and other factors.

%i. Greenpanel Rudrapur plamt and Rushil have well established production without
cxceptional start-up costs whereas cost of production of Greenpanel AP plant and
Century is disproportionately high, Such increased costs have inflated NIP for these
two plants. Had the imports adversely impacted the Indian producer, the NIP of all
the Indian producers should have been similar for all the domestic producers.

xii. Expectations of dealers/distributors for further price cuts resulted in increase in
inventories with the DI The same cannot be atiributed to the imports,

xiii, Authority is requested 1o analvze the impact of substitutable products, which has a
direct impact on the sales and sale prices of the subject goods.

%1V, In a parallel sunset review investigation on subject goods (with a slight vaniation),
the domestic industry has claimed to have suffered the injury on account of dumped
imports from China, Malaysia, Thailand, and Sri Lanka,

z) The Applicants have included Sri Lanks a5 a subject country o prove non-existent injury.
The cumulation of injury is in violation of anti-subsidy rules. The requirement of adequacy
and accuracy as per the anti-subsidy rules have not been complied with. Share of Sri Lankan
imports is below de minimis and hence incligible. The Authority has not initiated the
investigation against Brazil (since it accounts for only 3.23% imports) despite lower prices
than some of the subject countries.

ag) There is @ significant decline in Indonesian imporis in absolute as well as relative terms.
Cumulation of injury is not appropriate.

bb) The cost of sales should be normated since the actual cost is inflated dug 10 capacity
additions. The capacity expansion has distorted the entire picture. The same is to be analyzed.
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The project report of the second plant of Green Panel s 10 be analyzed.

ce) Imports from the subject countries declined in POI compared to the previous vear and import
prices increased in the same period. Alleged subsidized imports were not in a position lo
inpact the DI, The slight dip in profits and profitability cannot be linked to the imports, The
DI has been able 1o increase their volume paranieters and hence, the market share.

dd) The DI has not suffered any injury as seen from volume and price pamameters. Some
temporary adversities have been projected due to huge capacity additions which docs not
warrant CVD measures.

ee) There is no volume injury to the DT due to imports from Thailand since the volume of imports
from Thailand has declined relative to increase in demand in India, and improvement in
production, capacity utilization, and market share of the Applicants. Volume of imports from
Thailand has not increased in absolute or relative terms.

I} There isno price injury to the DI due to imports from Thailand, The export price for Thailand
has increased and there is no price undercutting duc to the same, The Thai exporters were
prevented from increasing prices due to low prices of Indian producers and imports from
other sources. There is nepative price suppression and depression.

££) Thailand is the only source among the subject countries from which the volume of imports
has declined relative to total impornts, production, sales as well as market share. The import
price from Indonesia 15 significantly lower than that of Thailand and hence, they set the
markel price.

hih) The DI hes claimed an inflated NIP. The cost of production for Century Plyboard and
Greenpanel AP plant is disproportionately and exceptionally high. The same is due to
commencement/addition of production capacity during the POI and not due to imports. They
should be rationalized in line with the NIP of other producers.

1} Petitioner’s argument that NIP should not be caleulated as per the AD Rules is Hawed since
a fair process for determining NIP should exist. the CVD rules require that the CVD must
not exceed amount adequate to remove the injury to the DI, and past practice of the Authority
shows application of the AT rules.

1j} In case the Applicants have used logs for imber in manufzcturing subject goods, then the
same 15 the reason for injury since timber is much more expensive than residue.

kk} The Annual Reporis of the Applicants show that (i} significant eapacity additions resulted in
aggravaled price cuts, (ii) thev also impacted industry volumes hadly since dealers were
anticipating price cuts, (iii) they triggered lower realization and significant margin pressure
in MDF segment, (iv) the margin pressure is short term, and (iv) plywood is a substitute of
MDF.

1) As per the Annual Reports, the Indian producers are suffering injury on account of shortage
of RM. competition between Indian producers, and other intrinsie factors.

mm} Greenpanel set up new production capacity in Andhra Pradesh to cater to export market.
The injury to Greenpanel due to higher cost of production at Andhra Pradesh should not be
attributed 1o the domestic operations or alleged imports.

nn) Capacity utilization declined due to significant capacity addition. Market takes lime to absorb
capacity additions. Hence, the injury is due to the capacity additions.

o) The reduction in selling price 1s due to severe competition among the domestic producers
and down time in Indian real estate industry.

pp} The companies alsa face challenges in BM availability. The expectation of price reduction
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by dealers/distributors led to price cut which resulted in increase in inventories.

gq) Finance cost and depreciation cost increased due to increase in capacity.

w) The addition of capacitics has impacted profitability and ROCE.

g5} The cost increase is driven by increase in interest cost, increase in wage factor as a result of
poor producti vity,

H.3. Examination by the Authority

620, The submissions made by the interested parties have been analysed to examing the injury
to the domestic industry on account of subsichzed imports from the subject country.

621.  As regards the issues of analysis of the injury parameéters, it is noted that the same are
addressed in the subsequent paragraphs while making injury analysis,

622, As repards the issue of capacity expansion, it is noted that the Domestic Industry has
increased its capacity to cater the increased demand in the country.

623, As regards the submission that alleged injury to the Domestic Industry is due to other
reasons and there is no injury as per siatements in annoal reports of the constituents of the
Domestic Industry, the Authority notes that the injury analysis carried out hereunder 15 self-
explanatory to establish that the subsidized imports from subject countries has caused injury
i the Domestic Industry.

624, Rule 13 of the Subsidy Rules deals with the principles governing the determination of
injury which provides as follows:

I3 Derevmination af infury. -
(1) In the cave of imparts from specified countries, the designated authority shall give a
further finding that the import of such article into India causes o threatens material infury
ter any industry established in India. or matertally retavds the establishment of an indusiry
i frdia
(2} Except when a finding of injury is made under sub-rule (3), the designated avthority
shall determine the fnjury, threar of infury, material retardation to the establishment af
an Didusiry and the casual link between the subsidized import and the injury, taking into
accound inter alia, the principle laid down in Amexure [ i the rule
(1) The designated authority may, in exceprional casves, give o finding ay fo the existence
af injury even where a substantial portion of the domestic industry is mol infured If —
fi} there ix a concentration of subsidized imports info an isolated market, ard
(ii} the subsicdized imports are cawsing injury v the producers af almost all of the
praduction within such marker "

I. Cumulative As=essment

625. Annexure-l para (4) of the Rules provides that in case where imporis of a product from
more than one country are being simultaneously subjected 1o anti-subsidy investigations, the
Authority will cumulatively assess the effect of such imports, in case it determines that:
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{a) the amount of subsidization established in reletion to the imports from each country is
muore than one per cent ad valorem and the volume of imports from each country is not

negligible and

{b) & cumulative assessment of the effects of the imports is appropriate in light of the
concditions of competition between the impored products and the like domestic

a. The amount of subsidy established in relation to the imporis from esch country is

b. the volume of impors from each subject country is above de-minimis and
¢, Cumulative assessment of the cffects of import is appropriate as the exports from
the subject countries not only directly compete with the like articles offered by
each of them but also the like articles offered by the domestic industry in the
Indian market. It 18 noted that the consumers who are buying from the domestic
industry are alse importing from amongst the subject countries.

product.
626, It is noted that:
more than one per cent and
627.

Il. Volame Effect of subsidized imports and Impact on domestic Industry

t.  Assessment of Demanil

628,

In view of the above, il is considerad approprizle to cumulatively assess the effects of
subsidized impons of the subject goods from the subject countries on the domestic industry.

Demand or apparent consumption of the product concerned in India is defined as the sum

of domestic sales of all Indian producers and imports from all other countries. It 15 s2¢n that
demand has increased over the injury period. The demand so assessed is as follows-

Demand in India Unit 2015-16 | 201617 | 2017-18 2018-19
Sales of Domestic Industry | CBWM TEE e hE *EF¥
Tremd | Indexed fN £ e I8
Sales of Other Indian | “kh bl she en
Producers S
Tremd | Indexed 1 e 4 iy
Imparts from- Subject Country | CBM | 1,79,805 | 2,19,031 | 344,199 | 295472
il _Lgil:mesla | CBM 47051 37,905 35,933 36,343
Malaysia | CBM 23.86% | 460,049 53,447 73,707
Sri Lanka CBM 23283 17,247 20,390 13,854
Thailand | CBM 38,764 | 27208 70,922 48,352
Vieinam | CBM 46,859 | 9622 | 163287 | 123216
Imports from other countries CBM 40013 | 3B.584 40,055 33833 |
Tolal Demand in India CBM il EE e e |
Trerd | Indexed Jig iy I32 130 |

. lImports volumes and share of the imports from sabject country,
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6285,

With regard to volume of the subject imporis, it i3 required to consider whether there has

been a significant increase in subsidized imports either in absolute terms or relative to
production or consumption in India. Summarized position for the same is as below:

Import Volume Unit | 2005-16 | 2016-17 | 2017-18 [ 2018-19
N e o CBM | 179805 | 219031 | 344,190 | 29547
Country
Indonesia CBM 47,051 | 37,905 35,953 36,343
Malaysia CEM 23 860 46,049 33,447 73,707
Sri Lanka CBM 23,263 17,247 20,590 13,854
Thailand CBM 38,764 | 27.208 70,922 48,352
Vietnam CBM 46 859 o).622 1.63,287 1,23,216
Imports from ather countries CBM | 40,015 | 38,584 40,055 35,855
Total Import Volume CBM | 2,19.820 | 2.57.615 | 3.54.254 331327
Subject Country Imports in
relation to
lmports % B1.80 85.02 B9.58 §9.18
Pmduniiﬂﬂ s LL L RN ExF EHE
Trend Indexed o0 115 164 14
“Consumption %o ke o e by
Trend Irndexed | TiH) 14 [45 18

#30. The Authority notes that the total volume of subjeet imports from the subject country has
increased till 2017-18 and has marginally declined thereafier during penod of investigation.
However, the volume of imports from subject countries have increased as compared to 201 5-
16 and 2016-17. The imports from the subject countries in relation to production and
consumplion has also increased as compared Lo the base year.

TIL. Price effect of subject iImports and impact on domestie industry

631.  With regard 1o the effect of subsidized imports on prices, it is required to be cxamined
whether there has been o significant price undercutting by the subsidized imports as compared
with the price of the like product in India, or whether the effect of such subsidized imports is
otherwise to depress prices to a significant degree or prevent price increase, which otherwise
would have ocourred, to a sigmificant degree.

i.  Price Undercutting

632 In order to determine, whether the imports are undercutting the prices of the domestic
industry in the market. the price undercutting has been worked out by comparing the landed
price of imports with the selling price of the domestic industry during the injury period. The
price undercutting has been determined for the POI separately for each PCN produced by the
domestic industry and thereafter for the product under consideration as a whole, Summarized
position for the same 15 given in the table below:

Particular Unit | 201516 | 2016-17 | 201718 | 201819 |
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Net sales realization | Re/CBM i *4d " e
Subject Country as a whole
Landed price of imports | Re/CBM 17,061 14,415 13 828 14,294
Price undercutting Rs/{CBM b e gl o
F"fili.'.l: IJ.I'Hil:rL'-uﬂiTIl_!, % i BEE o EE
Price undercutting Range 2545 45-35 55-H5 3545
Indonesia
Landed price of imports | R&'CBM 17,824 13,584 14,734 14,321
Price undercutting Rs/CBM b i i e
Price undercutting %o sk N - ok
Price undercuaiming Range 20-30 33-45 SC=0 30-40
Malaysia
Landed price of imports | R&#’CBM | 17,076 14,654 15,680 | 15907
Price undercutiing Rs/CBM an b iy i
Price undercutting % Gt b bt bl
Price undercutting Range 2535 45-55 40-50 25-35
Sri Lanka
Landed price of imports | Rs'CBM 19.498 18,005 17.511 17.803
F"r]1.:|: unll:rtuﬂmg Rﬁ"CHH L1 Wk kkE EEE
PﬁEE ﬂﬂdETC'Llll'i-l'lg :'.-"D- BH® L2k 2 Lk LR
Pricc undercutting e 1020 13-25 2535 10-20
= = Thailand
Landed price of imports | Rs/CBM 15,805 140031 12,911 12,982
Ffi.l:ﬂ: mumﬁg R.S.FCBM LT Lt L] L LS
Price underculling % wrs . i s
Price undercutting Range 35-45 S0-60 T0-R) S0-60
Vietnam
Landed price of imports | R&/CEM 16,117 13,246 12,955 _ 13,292
Price undercutting Rs/CBM a3 b e hdd
Price undercutting Y ol il ke W
Price undercutting Range 3545 J0-60 70-80 50-60
633. 1t is noted that the landed prices of the subject goods from each of the subject countries

were below the selling price of the domestic industry showing price undercutting being caused
by the subsidized products from the subject countries duning the injury period including the
PO

it.  Price suppression and depression

634. In order to determine whether the subsidized imports are suppréssing or deépressing the
domestic prices and whether the effect of such imparts is to suppress prices to a significant
degree or prevent price increases which otherwise would have occurred to a significant
depree, the changes in the costs and prices over the injury period has been considered. The
pasition for the same is shown in the table below.
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Particulars Llmit 2015-16 | 20016-17 017-18 2018-19
Cost of Sales Rs/CBM - i o ki
Frend Indexed | 10U 2 I 107
Selling Price Ra/CBM E eer | Ty LEE T
Tremd Indexed | 100 | &8 62 93

MNet Sales Realisation Rs/CBM R | = i ey
Trend Indexed Tl Uy iai 9
Landed Price from subject| o oopnt | 17,061 | 14415 | 13828 | 14,204
couniries

Trend Indexed 1) R4 . 81 84 J

635. Comparison of cost of production, selling price of the domesiic industry and landed price
of imports shows that landed price of subject imports is below the cost of production and
selling price of the domestic industry in the POL Further, whereas the costs of the domestic
industry increased during the POL, however, instead of raising the selling prices in proportion
with the increase the costs, the Domestic Industry was foreed to reduce the selling price due
to high volume of imports in the country at lower prices, The imposts are suppressing and
depressing the prices of the Domestic Industry.

iii.  Price Underselling/ Injury Margin

636.  The non-injurious prices of the subject goods have been worked out and the same has been
comparcd with the landed value of the imported goods to amive at the extent of price
underselling. The price underselling/ injury margin has been determined separately for each
PCM and thereafier for the product under consideration as a whole.

637. It 1s noted from the table below that the price underselling/ injury margin is positive,
indicating that the imports have entered the market at injurious prices.

638, The injury margin for cooperative producers/exporters and others are evaluated as under:

i Landed
Country Particulars Injunious Price Injury Margin

Price {NIP)

Us$CBM | USY/CEM | USS/CBM 0 %. Range
Vanachai Group Public e i s oo
Company Ltd. and
Vanachai Panl o

Thailand | Industnes Co. Lid.
Panel Plus Co. Lid. and iy s o b 2% %
| Panc]l Plus MDF Co. Led

Mﬁh’l] M'D.F Eﬁ'.:. ]..tl.i. EE TS Hph RS LR 2
and Advance Fiber Co,, 23-35
Lid.
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Agro Fiber Co, Lid. L bd et R 1-14
Green Fiber Co.. Ltd L e e s Negative
Wisewoods Co. Lid s b L i) o 25-35
L- ﬂnj’ﬂﬂ‘lﬂ‘ - EX EE ] LR L 55_65
Segamat Panal Boards i T S o
Malaysia | Sdn. Bhd 2
- LT ool ErY] Hikk
Robin RFWS 1545
(Malaysia) Sdn. Bhd |
Al‘l}" DU'I-EL' | EE L] e 1 Y] EkE 46-50
i |
MDF VRG QLHHE Tr | ERE B EEF & k&
Wood Joint Stock 15-25
Vieinam | Company § |
] - . o o - L E ] |
Kim Tin MDF Joint 40-50
atock Company
Any Other s s iz |[- - 40-51
-i PT- HUETIH.IEEI Pl'iﬂ'li ok el “ia #;# =
o 20-30
Indonesia | Fibreboard
i PT. Mukti Panel Industri T ek e e 35-43
M}r Dmf[' EE R -F#--; LL L] | ok _-H]_Sﬁ
Sr Lanka | Any Other = nEE ™ The 15-25

IVY. Economic parameters relating to the domestic industry

639,  The Rules require that the determination of injury shall involve an objective examination
of the consequent impact of these imports on domestic producers of such products, With
regard 1o consequent impact of these imports on domestic producers of such products, the
Rules further provide thai the examination of the impact of the imports on the domestic
industry should include an objective and unbiased evaluation of all relevant economic factors
and indices having a bearing on the state of the industry. including actual and potential decline
in sales, profits, output, market share, productivity, retum on investments or utilization of
capacity; factors affecting domestic prices, actual and potential negative effects on cash flow,
nventories, employment, wages, growth, ability to raise capital investments. Accordingly,
performance of the domestic industry has been examined over the injury period.

i. Production, capacity, capacity utilization and sales

640.  The position of the domestic indusiry over the injury period with regard to production,
capacity, capacity utilization, domestic sales and export is as under:

Particulars L mit 2015-16 2016-17 | 2017-18 2018-19

Installed Capacity CBM TS bk | Ll ¥
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frend nelexed fur fK? 137 273
P‘m&ucﬁm Qﬂﬂﬂﬁ[-}' EE“ Y LY T LLE ] Ty
| Trend iniered 1L IS 128 i f67
Capacity Utilization Yo s iy i | i
Trend Indexed 104} Ios hy 6l
| Domestic Salas CBM i 2 s L ol
| Trend Inckexed 10} [ 119 149

641, It is noted from the table above that:
a. The domestic industry has enhanced its capacity in 2017-18 and in the POL The
domestic indusiry submitied that the capacities were increased having regard 1o present

and potential demand for the pcm-duct in the country.

b. The production and sales of the Domestic Industry has slso increased with the increase

in its capacities.

e. The capacity utilization of the domestic industry incresged in 2016-17 but declined in
2017-18 and further during period of investigation.

i, Market Share

G42. The markel share of the domestic industry and imports over the injury period is as under:

Limit 201516 2016-17 2007-18 Z018-19
Domestic industry % e 43 e
Trend Indexed fiN o4 a0 107
Other Indian Producers Y bl T e "
Trend Inddexed T, 98 7 a3
Imperts from- Subject Countries % | ees i i ey
Other Countries 1 B | e EE e | EEE
Total Dernand | Indexed | 100 100 100 | 100

643. It can be scen that the market share of the domestic industry improved marginally with
the increase in its capacity and production.

iti. Profit or loss, cash profits and return on capital employed

6id4.  The profit position of the domestic industry in terms of profit or loss, cash profits and

return on investment is as under:

Particulars Uit 2015-16 | 2016-17 | 2017-18 | 2018-19
Cost of Sales R=/CBM e L PFY YT
Trend Indexed 1og G i 7
Selling price Es'CBM T wkE x%E T
Trend Indexed o 5 102 o3
Profit before tax Rs/CBM il il ey b i3
Trend fndexed M g 7 | 3¢
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Profit before Tax Rs. Lacs RN e t e |
Trend Indexed 100 108 127 58 I
Profit before interest and Tax | Rs. Lacs 3y ey k|
Trend Tndexed ion e {32 7

Cash Profit Rs. Lacs e iy e .
Trend Inefexed 100 7 138 1]
Return on capital emploved Yo e e e ke
Trend Inefexed 100 115 e 4

645, It is seen from the table above that:

a. The profit of the domestic industry improved in 2016-17. then declined marginally in
2017-18 and thereafter dechned in the PO
b. The PRIT and Cash Profits of the domestic industry incressed (ill 2017-18 and declined
during pernod of invesngation.
¢. The Retumn on investrment followed the same trend as profits, The domestic industry”s
return on capital employed has gone down to ***% in 2018-19 from ***% in 2015-16.
Therefore, there has been a decline in retumn on capital employed over the injury period

and the POL.

iv. Imventories

646, The data relating to inventories of the subject goods is as fallows-
Particulars | Unit 2015-16 2016-17 2017-18 2018-19
Inventory — Average CBM e e ray =y
Tremd frclexed fihil 15! 344 448

647, Tt s noted from the table above that the average invenories wath the domestic industry

has inereased by more than 4 times over the injury period despite increase in demand for the

subject goods.

v. Emplovment, wages anid productivity

648,

during the injury penod is provided in the table as under;

The sttuation of the domestic industry with regard to employment, wages and productivity

Particulars Unit | 201516 | 20016-17 | 2017-18 20158-19
Emp!n:,-‘m:nl Nos LE T EaE ¥ R T
Trend fndexed I e} iz 202 281
Productivity per day | CBM i i i e
Trend | Indexed 100 18 e 146
Productivity per Employee | CBM e ok hahalig bt
Trend Mndexed 00 1a o4 A
WEgES j H'ﬂ. Lﬂﬂ:ﬂ TEY et ik LR S
Trend ] Indexed 1og 13 fi6 244
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649, It is noted that the employment, wages and productivity of the Domestic industey have
improved over the imjury period.

vi. Ability to raise capital investment

650, It is seen that the domestic industry has enhanced capacity for the subject goods over the
period, making capital investment. However, despite increase in demand, the capacities are
lying underutilized which is an impact of subject imports. This has impacted the ability of the
applicants to raise its capital.

Conclusions oo Injury

651, The Authority notes that the imports have increased significantly in absolute terms as well
as in relation to production and consumption in India, The imporis are undercutiing the prices
of the domestic industry and have had a suppressing and depressing effect on the prices of the
domestic industry, The price underselling/injury margin of each of the responding producers
from subject countries is also positive, The capacity utilization of the domestic industry has
declined. It is seen that the domestic industry is suffering from underutilized capacitics,
despite increase in demand. Further, the profits, cash profits, PBIT and return on capital
employed of the domestic industry has declined significantly over the mjury period.
[nventories with the domestic industry has increase significantly over the injury period.
Accordingly, the Authority concludes that the domestic industry has suffered material injury

V. Causal Link

652. It has been examined whether other known Factors could have caused injury to the
domestic industry and the same 15 as follows:

#. Volume and prices of imports from third countries

653, The imports from other couniries are either insignificant in volume or at higher prices.

b. Contraction of demand and changes in the pattern of consumption

654, It is noted that there is no contraction of demand. On the conteary, overall demand for
subject goods has shown improvement over the injury period. Further. there have been no
changes in the pattern of consumption which could have caused injury to the domestic

industry.

¢, Trade restrictive practices of and competition between the foreign and domestic
producers

635, There is no known trade restrictive practice which could have contributed to the injury to
the domestic indusiry,

d. Developments in technology
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656.  MNone of the interested partics has furnished any evidence to demonsiraie any change in
the technology that could have caused injury to the domestic industry,

e, Export performance of the domestic industry

657, The injury information has been considered separately for domestic and exports, to the
extent the same could be segregated.

. Performance of other products being produced and sold by the domestic industry

638.  The Authority has considered data only in relation o the produet under consideration,

V1. Factors relevant for cansal link

639, [tis noted that: -

a, The imports of subject goods in the country are at low prices than the domestic industry
prices.

b. Subsidized imports from subject countries are coming inte India in substantial velumes.

¢. The imports are undercutting the prices of the domestic industry,

d. The price suppression and depression effect of subsidized imports from subjeo! countries
his resulted in deterioration in profitability of the domestic industry.

e. Deterioration in profits, retumn on capital employed and cash profits are a resuli of
subsidized imports.

Conclusion on Causal Link

660, Itiz noted as under;
a. Subsidized imiports from the subject countries have besn |:|111'mr'[|:1.1 ine India in
substantial volumes during the POI
b. Imports have undercui the prices of the domestic industry during the injury perind
¢. Performance of the domestic mdustry has deteriorated during POl in terms of capacity
utihization, profits, cash profits and ROl Inventories with the domestic industry has
increased significantly.

bol.  The Authority therefore holds that there is a causal link between the subsidization of the
subject goods and the injury suffered by the domestic industry,

J. POST-DISCLOSURE COMMENTS

662,  The diselosure statement was issue by the Aothority on 21.04.2021 disclosing essential
facts of the casc and inviting comments thereon from all the interesied partics. The post-
disclosure submissions have been received from the interested partics. Majornity of the issues
raised are reiterations and have already been raised earlier and also addressed appropriately.
Additonal submissions to the extent deemed relevant have been examined as under,

Submissions by Domestic Industry
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The following submissions have been made by domestic industry:
Wone of the Sri Lankan producers! exporters has filled the questronnaire response. Therefore,
the subsidy marging should be re-fixed at the levels of previous disclosure
The subsidy margin for FSC Vietnam Corporation has not been determined in the Disclosere
Statement.
S. Rijchai Enterprise has disregarded the mstructions by the Awuthority and filed a2 non-
confidential response just by stating “refer to confidential version™. The questionnaire responses
filed by Advance and Metro are excessively confidential without proper reasoning. A non-
confidential version of the Importer Questionnaire Response by Thamarapally was never served
onto the domestic industry, The response of § Kijchai's, Wisewoods Co. Ltd and Thamarappally
was rejected in the recent anti-dumping duty findings against imports of MDE below bmm as
well because of excessive confidentiality. Responding producers/exporiers had availed certain
programs and the same was suppressed by them in their EQR's.
The Authority is requested 1o consider the alternatives proposed by the Damestic Industey other
than the prices of export of logs from New Zealand to India
Only Thamarapally has filed a response and they also showed ne commitment with the
investigation post filing of their response. Further, no user has participated in the investigation,
The lack of opposition from users in Iidia show that they do not consider significant adverse
impact on them as a resalt of the present investigation. Further, it is in the consumers' interest to
have a competitive domestic industry capable of supplying the product te the consumers in
competition o far poged imports.

Consideration of actual cost of production instead of NIP is approprate in a CYD case,
considering that the issue under consideration is a countervailable benefit being extended by the
exporting countrics.

The imposition of mnti-subsidy measure on imports of product under consideration would be in
the interests of domestic manufacturers. It is in the interest of the public at large to have a strong,
competitive domestic production.. The subject goods manufacturing industry is a fabour-
intenzive, capital intensive and provides large-scale employment. The eventual impact of duty
an the cost of the eventual end products will be insignificant.

Due to widening trade deficit and dwindling forex reserves, it 15 imporant (o rely more on the
domestic production capacities. Further, being agro-based, the product has significant potential
to increase farmers” income.

The Authority 15 requested to quantify Program MNos. 4, 6, B, 9, and 10 for Indonesia, Program
Wos. -6, 8. 10, 11. 16, 17, and 18 for Malaysia, Program Mos. |, 3, 4, and 5 for 5ri Lanka,
Program Nos. 2, 3. &, 10, 11, and 12b for Thailand, 2nd Program Nos. 1 and 2 for Vietnam,
The Authority is requested 1o hold Program 3 for Indonesia as countervailable,

The duty for group companies shoubd be cumulated.

The domestic industry has suffered wjury due to the subsidized imports from the subject
countrics

Submissions by other Interested parties

IR

The following submissions have been made by other inlerested parties

Program Mo, | and 2 programs are not countervailable within SCM Agreement as the IMGTR
failed to be established in both disclosure statements that these two programs entailed any
financial contribution or did it confer any benefit to Indonesian producers of PUL The GOI's
policies through these two programs are very general nature as the GOl applies its function as
the government. The GO never determings to whom the private seller should sell their rubber
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woods, et alone to determine the price. The GO applies no sanction for any failure to conclude
a transaction if it is commercially not feasible: it is possible that no transaction ¢an be concluded.
I'he provision of gocds ar LTAR SCM Agreement requires the existence of a government
entrusted hody that is mandated or directed to provide the production material at LTAR, which
cannot be established by the DGTR.

The second Disclosure Statements even made no single evaluation of factors related o the very
fact that there is a different between (1) logs and woods, (2) logs and leftover woods; (3) o and
lefiover rubber woods,

As there exists significant availability of rubber words from private parties. the DGTR should
rely only on thewr price and cannot therefore use New Zealand as alternative of benchmarking,
Therefore, the DGTR cannor draw the conclusion that such prices are a consegquence of subsidy
or benelii given by the GOl

In Program Mo. 3 and 4, the GOl agrees with the DGTR that no countervailing duty should he
imposed against the responding exporters/producers under these two programs.

In Program No. 5 the master list program is available across sectors, Tt is not limited by region
therefore is not specific and not countervailable.

In Program MNo. 6,7.8,% and 10 the GOT fully agrees with the DGTR's conclusion that none of
the responding producers’exporters have availed benefit under these five programs.

Program no, |1a the Indonesian producers of PUI acquired their land from the private parties
and it has nothing to do with the GOI. Further, the benchmark of Factory prices in Tangerang is
not appropriate as it 15 very far from the location of the companies under investigation which is
in Sumatra Island. The cooperating producers did not procure the factory land from GOl nor
does it belong o the GOL

In Program Mo, | 1b the GOI submits that Indonesian producers of the PUL do not use coal in

their production process. PLN is carrying out public service to whole Indonesian Industry and

society. It does not serve specific indusiry,

The Authority well recognises that responding producers’exporters of Indonesia do not use coal
in their production process. However, coal is available to PLN at a rate below the market rates.
The program is specific since the benefit of coal at cheaper rates is available to the only power
supplier in Indonesia which ultimately makes it possible for PLN to provide electricity o
consumers af i subsidized rate.

Subsidy caleulation method must be carried out transparenily and adequately deseribed by
DGTR and here should be only one subsidy rate for cach program.

An ohjective examination of relevant economic parameters shows that India’s domestic industry
1z ot suffering material injury during the injury period.

Countervailing measure should not be imposed unless it is determined that there are subsidized
imports, injury i o domestic industry, and a causal link between the subzidized imports and the
injury that shall be suppoeried with evidences.

The manner in which the new programs are included withour following any due process is a
serious violation of fair procedural aspeets.

Program No, 20, 21 and 22 were not mitially listed i the petition and MNotice of Instiation, |
Insertion of additional programmes without undergoing the rightful clarification process with

CGOM and the Malaysian Domestic Industry are afterthoughs..

DGTE wtally disregarded GOM responses and resorted 1o the Petitioner’s skewed allegations

and mizleading evidences.

GO s response also indicate that DGTR had pre-judged the outcome of the case. regardless of

the responses and cooperation provided by interested parties,

The Petition lacks adequate and accurate evidence and doss not meet legal requirements as

stipuleted under the WTO ASCM.
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Injury suffered by Petitioners may be self- inflicted and has no linkage to imporis of PUC from
Malaysia.

There are no any other subsidy schemes specific fa the sector concerned hence there is noe valid
reason for GOM o provide response under other subsidy schemes.

The Rubber Replaniing Subsidy Act No. 36 of 1953 is established for the purpose of developing
the local rubber industry and this law had been introdoced long time belore the estblishment of
the fiber board industry in Sri Lanka, Therelfore, GOSL denies  the fact that the fiberboard
industry currently in operation has benefitted from the alieged rubber planting subsidy.
Licensing procedure of exporting rubber logs has been esiablished in Sri Lanka according o the
Imparts and Exports Control Act Mo. 01 of 1969 and operated by the controller of import and
exports of the GOSL. The said laws were not implemented with the objective of providing
benefits to the fiherboard industry.

One of the intentions of the GOSL by the legiskation was to reduce deforestation in the country
but not providing benefit to fiberboard industry.

Electricity is considered as a public uiility in Sri Lanka and therefore it is considered as a
respongibility of the government to ensure that every citizen of the country has access 10
electricity:

Provision of alectricity by the govermment ceases fo he specific hecause it is sufficiently and
broadly available throughout the cconomy as not to benefit a particular limited group of
producers of cerain prodects.

Authority has neither recorded nor evaluated the information that was provided by TG in its
guestionnaire response. Authority has alse violated the SCM Agreement by including “Other
Subsidy — Loans™ within the scope of the investigation as the Authority has neither initiated the
investigation nor inelude the same in the new subsidy allegation guestionnaire.

Authority has not provided the benchmark price adopted for determination / quantification of
subsidv margin.

Programs Mo. 1-8 are not specific and therefore, do not qualily as subsudy in terms of the SCM
Apgreement.

In Program No. I, 3 and 4, the criteria for granting are equally on a voluntary basis, not on a
selective rationale and are open o all enterprises in an industry-wide coverage manner and not
specific and lence 18 not countervailable.

In Program Mo. 2 RTG stronghy confirms that the benefit under Section 36 is in accordance with/
applicable under ithe SCM agreement, It is not countervailable as Section 36 operates like duty
drawback,

In Program No_ 5, % and 12b the Authority proposed not to recommend levy of duty. The RTG
requests the Authority to confirm the same in the final findings. The RTG also extends
cooperation and undertakes to furnish information/data, as requested by the Authonty.

Program Moz 6 and 7 are not specific. Companies apply for BOI invesiment promation on &
voluntary basis. The Authority preposed not to recommend levy of duty under thess programs.
Program No. § does not cause any injury to Indian domestic marker since the exemption of
income tax on dividends derived from the promoted activity under Section 34 is benefited only
to shareholders of the company and not to the company. The Awthority proposed not 1o
recommend levy of duty uader this program.

In Program No. 10 EXIM bank provides the export credit nsurance to all sizes of business
including micro enterprises, SMEs and large corporations registeréd in Thailand without any
specific industry. The Authority proposed not to recommend levy of duty under this program

In Program Mo, 11 the Authority™s evaluation‘understanding is completely emongous as EXIM
bank does not offer loans under this program. Instead, this program pravides long-term credit
msurance for exports, and EXIM bank has no Indian buyers. The Authority proposed 1o hold thar
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this program is not countervailable The RTG extends cooperation and underiakes to furnish

information/data, as requested by the Authornity,

In Program No. 12a for privately- owned forest arcas, there is no obligation to pay stumpage

fstanding timber fee. There is no financial contribution by the BTG im form of wood raw material

for producing / exporting the PUC. Rubberwood, renewable rubberwvood and evcalvptus wood

are not prohibited wood.

Ax the price and harvesting of wood in Mew Fealand is regulated by the Government, the expon

price of wood from Mew Zealand o India cannot constree a5 an approprisfe benchmark,

In Program MNo. 13 Provincial Electricity Aunthority and Electricity Generating Authority of

Thailand 15 operating at profit and therefore, not supplying electnicity below cost.

Plyboard should be included within the scope of PUC as it is like product to fibreboard and the

same g made up of wond fibers bonded with raising and other organic substnces,

Petitioners have not provided any mtelligible mformation with respect to their produstion or

market share and the Authority has also nat disclosed their share in India’s domestio production.

The Petitioners have claimed afl information like demand, production quantity, sales quantity,

etc. as confidential and provided only the indexed numbers.

Converzion of CBM into MT may not reflect the actual volume and pricez of impoms since CBM

and MT do not have a lineur relationship tor conversion.

Petinoners have not suffered any volume mjury on account of exports from Thailand, or any

price suppression or deprassion since the Petitionars have been able to move the domestic solling

prices commensurats to the cost of sales.

The Authority should determine Consolidated Margin for Agro Fiber Co. Ltd. and Green Fiber

Cis, Lid,

The Authority has either nid considered various crifical arguments and submissions raised by the

respendents or the same has not been dealt with.

There is inappropriaieness in  using the prices of logs/premium wood from MNew Jealand as

benchmarking the appropriate prices of “rubber wood waste in Indonesia”, submission regarding

the Ministry of Commerce iisell distinguishing Rubber wood and Timber wood in its document

titled Mational Rubber Policy 2019, the nature of Program No. 1 being taxation proves that it is

el a finangial contribution,

The procurement of land by respondents from Farmers under Program Wo. 11 being non-

appliabie.

The Authority did not provide adequate opportunity to all the interested partees to effectively

defend their rights and interests in accordance with India’s WTO obligations, Indian CVD Rules,

and the vital principles of natural justice.,

The Authority has used benchmarking in multiple mstances to compute subsidy margin for
wood, land and electricity, However, none of the henchmarks used for computing the subaidy
marzms for the respondents have been provided |

The Authority has stated in paragraphs 4 | and €2 that it can add a new scheme niot included in

the initiation notification, at any stage of the inveatigation. It is submitted that the Authority is
bound to follow due process of law after such new schemes are added i the investigation, which
was not followed in the present investigation. Even after adding the new scheme, the Authority
dud not provide the mterecsted parties including the exporters adequate opportunity o submil
information, rebut the alleged subsidies under such schemes, and an opportunity of heaning to
address the Authority on all such newly added issues.

Program Mo, | & 2 - The Authority has noted in paragraphs 70 and 71 of the Dhisclosure
Statement that since the Respondents are using rubberwood waste/residue, taking the prices of
rubberwood instead of the prices of rubberwood waste/residue would be misleading and lend to
false calculations. Even after such agreement, the Authority took & contradictory stand by using
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timber prices prevailing in Mew Zealand. Despite such acknowledgement and subsequent use of
the same, the ratio calculated by the Authority and the basis of such caloulation bave not been

shared with the Respondents.

The Disclosure Statement does not contain the required country-wise price underselling  injury

margin analysis, which needs to be a part of the disclosure statement in accordance with the

Rales as well as the consistent practice of the Authority,

The Authority proposes to determine a3 highly inflated and skewed subsidy duties for the

respondents on the basis of certain illogical, fflegal, and misconceived premise.

The approach of the Authority to combine Schemes 1 and 2 for the purpose of subsidy calculation
is erroncous, illegal and the specific provisions of ASCM because schemes | and 2 are
independent to each other and are distinet in operation and function. While Scheme No. |

pertains to the allegation of the petitioner with respect e “provision for standing timber at
LTAR", Scheme No. 2 pertains to the government prohibition on log exports in Indonesia,

Schemes 1 & 2 have heen presented by the petitioner in the NCV version as separate schemes
and the Respondents also responded to them separately, Thus, there was no occasion for the
Authority te combine all the afcrementioned schemes for the purpose of subsidy determination.

The Autharity has erroneously concluded and determined the countervailabilicy of the schemes
I & 2 vis-d-vis the respondents,

Program no. | & 2 are not applicable on them as the said scheme is specific to timber users, and
the Respandents do not use standing timber at all for producing the PUC, and procure the mw
material, i.¢,, mbherwood waste/residus from private plantations,

Further, the scheme does not provide any financial benefit by the GOL, but rather authorizes the
government to collect tax or revenue in the form of “sumpage fees™. The “stumpage fees™
pavable 1o the Government of Indonesia are incidence of taxation by the GOL and not a case of
subsidy.

As regands the export ban and other export restrictions on logs, by no stretch of imagination can
an export han / restriction be regarded as a subsidy. The WTO Panel has already clarified this in
United States — Measures treating exports Restraints as Subsidies (WT/DS 194/R), wherein the
Panel concluded that an expon restraint as detined i this dispute cannot constitute government-
entrusted or government-directed provision of goods in the sense of subparagraph (v} and hence
dnes pot constitute a financial contribution in the sense of Article 1. 1{a) of the SCM Agreement

As regards the Program no. 5, the Authority despite noting that the program is specific to only
those enterprises that meel the eligibility criteria prescribed by the Govermment, no such
examination has been undertaken by the Authority to sugzest that the Respondents meet such
criteria and’or are eligible for such benefit.

As regards Program no. | &, the Authority has proposed to impose Countervailing Duties on the
basic premise that *factory land” was provided to the respondents ot LTAR. Such an allegation
was never raised by the applicants at any stage of the investigation. Therefore, the inclusion of
the present program and the proposal of Countervailing Duties therein is in direct violation to
the principles of narural justice.

The Respondents have procured the land directly from private parties and not directly or
indirectly from the Govermment. The evidence of the purchase of land from farmers has already
been placed on record as a part of the earlier submissions made by the respondenis. Therefore,
the whole basis of the Authority for considering this scheme countervailable for the respondent
1% intorrect and oo subgidy margin can be recommended for scheme no. |la. Mareover, no
reason has been provided in the disclosure statement as 1o how the program no. | la s specific
W an enterprise or industty or group of enterprises o industries. Therefore, the disclosure
statement did not adhere to the criteria prescribed under Article 2 of the ASCM with respect to
the countervailibility of the present program.
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As regards the benchmarking the factory land price, it is submitied that the price of some
arbitrarily chosen industrial land in Tangerang cannot considered as an appropriate benchmark.
In the recently concluded investigation of Flat Rolled Products of Stanless Steel (FPSS), the
Authority has also not recommended any subsidy margin in the confext of Tand procurement.
The Authority has Gaisely held scheme no. [1b to be countervailable and suggested subsidy
margin, which clearly shows that the Applicants have not availed any benefit of electricity at
subsidized rates. There is no evidence or meril Lo that effect, and the Authority has also failed 1o
substantiate i85 observation with any evidence.

The legal standards under Article 2 of ASCM have not been met, which requires that a program
o be countervailed needs the findings of specificity “io an enterprise or induslry or group of
enlerprises or industries™. In this regard, the conclusion of the Authority in para 141 stating thas
the program ensures that coal is available to only power supplier in Indonesin (PLNJ, there is no
findings of specificity vie. “an enterprise or indusiry or group of enterprises of industries™ as
required under Article 2. In this regard, the WTO Panel in LIS- Upland cotton stated that some
subsidies are broadly available and widely used throughout an economy and are therefore not
subject to the Aureement's subsidy disciplines.

The Disclosure Statement relics upon an arbitrary source to benchmark prices o compite
subsidy margin and relied upon the prices provided as per the website of *global petrol prices’.
There is nothing in the disclosure statement to indicate that any step has been taken by the
Authority to verify the suthenticity and veracity of the information available on the seid website,
Authonty examined that the coal s availeble to PLN at prices below the marke! rates, it is
submilted that there is merely a ceiling on the price at which PLN shall procure coal, without
receiving any financial benefit as such. There s no compulsion that coal has to be necessanly
supplied at this price. PLN is free 1o procure coal from thousands of private suppliers /miners in
the country, [t needs to be appreciated that PLN is a huge buyer of coal and is in a positian 10 get
coal at better prices. Please also note that even the ceiling price fixed for the PT Bukit Asam is
bazed on the formula of production eost plus margin which covers profit and risk of the mining
company in the minimum amount of 15% and the maximum amount of 25% of total production
enst, Therefore, coal is not made available to PLN at less than market value.

The applicant has not suffered any injury on account of the imports from [Indonesia, and any
injury suffcred by the applicant is on accoant of factors other than the imports of the subject
aoods from the subject countries.

The imjury information provided i the application corroborates with the Industry overview
provided in the Rushil Decor Limited's Annual Report for POT which clearly established than the
imporis from subject countries have not caused any imjury to the applicant as the capacity
atilization of the applicants declined due to significant capacity addition (Increased by 173% in
the POI as compared to the base year) mada by them during the POL In other words, the that
addition of capacity from 180000 CBM 1o 3400000 CBM 12, twice the existing capacity has
resulted im lower utilizaiion.

The excesaive addition of capacity has also caused an morease in the inveniories.

Any decline in the net sales realization of the Domestic Industry 15 due 1 the mternal compstition
and because of the excess supply m the market. The significant capacity additions by the Indian
mdustry ultimately triggered to lower realizations and significant margin pressure in the MDF
Sepment. However, this phenomenon is of shoet term in nature and the situation will stabilize
S0411,

The Authority has not provided any details with respect 1o the calculation methodelogy and
caleulations to arrive at subsidy margmn, Metro Group vide email communication dated April 21,
2021 requested the DGTR to share such calculations. The DGTR has only ptovided the landed
value figures and acrual subsidy margin figures for Metro Group but did not provide information

Page 162 of 173



L.

Ixx1i.

bcwiii

bxaxiv.

Bov.

ap

B

regarding benchmark figures for instance the exact wood product from New Zealand for Program
12 {a), source of the information along with a complete cakoulation sheet {excel) for calculating
subsidy margin for Program 12 (a) and Program 13, The Hon hle Supreme Court in Reliance
Industries Lid. v. Designated Authority & Ovrs, has noted that the DGTR s required to disclose
the details of the calculations computed on the basis of data submitted by the interested partics
themselves and cannot claim confidentinlity on such information. The principle applies even in
cases where the DGTR has sought to rely on information from other public sources such as in
this case, the information regarding benclumark prices and calculation of the subsidy margin.
Thai Program 12 {a) has been erroneously countervailed: To the extent the DGTR s analysis
regarding Program 12 {a) is the same a5 First Disclosure Statement, Metro Group redterates its
submissions in peragraphs 63 - 68 of its Comments on the First Disclosure Statement. DGTR
has failed o take into consideration Metra Group®s submissions in its Comments on the First
Digelosure Statement. Metro Group specifically submitted that DGTR's chservation in
paragraph 456 of the Second Disclosure Statement {which is the same as paragraph 322 of the
First Disclosure Statement) regarding rovalty in Thailand not exceeding the fimit of 40 Bhat per
cubic meter set forth in the schedule to the National Reserve Forest Act, 1964 is incorrect becanse
the National Rescrve Forest Act, 1964 was amended in 2016 and the timber royalty rate is
enrrently 400 Baht per cubic meter,

The DGTR offers no source for its statement thel prices in Mew Zealand are free from
government intervention. In any event, the DGTR offers no mationale as wo why New Zealand
prices of wood chips can be taken as benchmark for rubberwood and eucalypius wood for
Thailand. In particular, the DGTR offers no analysis of: (i) why New Zealand can be taken as an
appropriate benchmark despite different levels of econamic development of the two countries;
(i) what adjustments, if any, the DGTR undenook fo adjust the price of wood chips for
rubberwodni.

The Authority has failed to take inte consideration the information provided by Metro Group in
its additional questionnaire response filed on March 31, 2021 whereby the details of all its
purchases of rubberwood and eucalyptus wood during the PO, including quantity purchased.
value, and unit price and establizhed that it does not procure rubberwood/encalypios wood from
the govermment or any govermment-controlled authority and purchases them al market rates. The
Authority also Faled o acknowledge or disclose this essential fact as part of the Second
Disclosure Statement in accordance with Rule 18 of the CVD Rules. The DGTR has sunphy
made a conelusionary statement and declared Program 12 (a) as countervailable and has not even
provided the caleulation methodology based on which it caleulated the subsidy margin.

Thai Program 13 has been erraneously countervailed: Metro Group reiterates its submissions
from its Comments on the First Disclosure Statement and that the DGTR has failed fo disclose
calculation methodology adopted to arrive at subsidy margin. The DGTR s analysis with respect
to Program |3 iz incorrect dua to the following reasons:

DGTR has not provided eny evidence or analysis with respect to Program 13 being a
ciountervailable subsidy, For instance, the DGTR has incorrectly noted that benefit is specific
hecause the benefit is enjoyed by those consumers thar are provided a uniform tanff policy in
the provincial service areas. This is incorrect, In fact. there is no uniform tariff and tanff depends
on the type of entity, tvpe of service, and time of use after taking into consideration peak charges,
off-peak charges, demand charges, eic.

Provincial Electricity Authority (“PEA”) is the sole supplier and distributor of power 1o all the
users of electricity in key provinces in Thailand and no evidence on record shows that the taritt
from the PEA s ot subsidized rates,

The DMGTR has nit taken into consideration Metro Group's previous submissions including the
information provided in the additional questionnaire response that Metro Group purchases
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electnicity at arm's length prices and like the practice m several other countries including India,
electricity tanffs in Thailand are regulated by statutery bodies or government authonties and
tarifis are fixed at marke! res.

The DGTR has also failed o disclose the benchmark price used to armive at the conclusion that
electricity is purchased at prices lower than market rates, or the methodology used 1o caleulate
the subsidy margin.

. The notice seeking information on the newly alleged subsidy programs was clearly a failed
attempt 10 remedy the due process sviolations it had already commitied with a predeterminad
conclusion,

Metro Group pre-empted the DGTR s approach and highlighted in its response dated March 31,
2021 that the additional questionnaire was issued only to put a gloss of due process on an
imherently Mawed investigation end violation of pringiples of natural justice cannot be remedied
through tokenism or a gloss of vslensibly following processes when a quasi-judicial authority is
already predisposed. The pre-determined approach of the DGTR is further confirmed by the fact
that the Second Disclosure Statement is largely a reiteration of the First Disclosure Statement
{with certain limited incremental changes) and that the DGTR has not taken into consideration
any of the information provided by Metro Group in its additional quesriclnnuire FESpONSE

The scope of the PUC does not include Hardboard.

Program No. 2 is a permissible ax exemption program in accordance with Annex 1 (i) of the
SCM Agreement and paragraph (i) of Part-1 of Annexure | of the CVD Rules. Accordingly,
Program Me. 2 is not countervailable.

DGTR must disclose the total Indian production figures and percentage share of the Petitioners’
production for interested parties 1o meaningfully comment on standing on the Petitioners
TR failed o address Metro Group’s submissions regarding injury assessment being
conducted in the cubic meters (i.e., CBM) and on Domestie Industry not suffering infury on
account of imports of PUC from Thailand.

Robin used Rubber wood and that is not 2 notified forest produce. Company procured rubber
wood as per the price determined by the market and no Government interference as envisnged in
the ASCM was evident. Wood at less than fair value is an unsubstantiated observation, and
request the Authority o reverse the margin under program 20,

With regard to Kim Tin, Program Mo 6, 12 & 13 shows a substantial margin, which doesn™t have
bagis oF such caleulation, i is only reqeested that the Authority may crosscheck the caleulations,
Program No 10 & 11 also did not bestow any benefits to the Company.

With regard to MDF VRG, Program Mo 10 & 11 did not bestow any benefit on the Compiny
and the wood was purchased at market rates.

With regard o Panel Plus and Paned Plus MDF, marging found under Program No [ 2a has no
basis.

With regard to Yanachai Group and Vanachai Panel, margins found under Program Mo [2a are
nod justified, The Companies purchased wood at market rates and no Govemment supplied the
wond at less than fair value as envisaged in ASCM.

The performance of the domestic industry has improved tremendously in the post POT period.
Imports from subject countries declined in the POl over the previous vear coupled with an
increase in price which shows declining rend of imports with positive price increase,
Significant capacity additions by the domestic industry, very prudent level of capacity utilization,
increase in production, increase in sales shows absence of any volume effects and injury

Slight decline in price and profitability parameters during the POl cannot be linked to price of
imports from subject countries in any manner.

The petition shows various factors which evidence breach of causal link which is not congiderad
i not addressed properly in the Disclosure,
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Examination by the Authornity

063, As regards the contention of the Domestic Industry that subsidy margins for Sri Lanka
should be re-fixed at the levels of previous disclosure, the Authority notes that it has quantified
the subsidy margins for all the subject countries including Sn Lanka following uniform
principles.

666, As regards consideration of actual cost of production instead of NIP, the Authoriy
considered it appropriate to [ollow the principles laid down in Anti-Dumping Rules at
Annexure [, consisteni with the methodology applied in previous anti-subsidy
investigations.

667. As regards the contention that the Authority has either not considered various critical
arguments and submissions raised by the respondents or has not dealt the same, the Authority
notes that the present determination is hased on due and appropriate consideration of various
sitbmissions made by the interested pariies ai various siages of the investigation at relevani
paragraphs of this Final Finding. The Authority has been constrained to rely on facts available
at a number of places in view of insufficient information from the interested parties.

668 As regards distinction between Rubber wood and Timber wood, the Authority notes that
the responding exporters/producers from Indonesia have misconstrued the relevant text of the
MNational Policy document. The word “timber™ has been used for various kinds of wood,
including rubber wood. Further, the responding exporters have projected. without establishing
the same, as if entirety of their production 15 out of rubberwood waste/residue.

6%, The Authority also notes that reports, national laws. policy documents of various countries
suggest that rubberwood is considered as a part of timber and is being used in the downstream
industries which also inclode fiberboard.

670. On the submission of responding exporters/producers from Indonésia regarding use of
“rubberwood waste/residue from private planiations”, the Authornity notes that the exporter
has not provided sufficient information in the form of consumption record that entirety of its
purchase is from private plantations and entirety of its production is from rubberwood
waste/residue, In this regard, it is noted that even if the procurement were from privale parties,
the series of measures taken by GOT is such that they ameount to directing / entrusiing privaie
partics o provide logs’ wood at less than adequate remuncration.

671,  With repards to contention made by responding exporters'producers from Indonesia
regarding procurement of land under Program No. 11, it is noted that the Authority has already
recorded in the finding above that the benefit received on procurement of land for plantation
under Program No. 11 is already subsumed in program no 1 & 2.

672 With regard to the claim of non-adherence to the principle of natural justice, the Authority
notes that due process has been followed and all the interested parties were given ample
opportunitics at every stage of the investigation to submit the requisite information and detend
their rights and interests. The Authority notes that  two oral hearings were held and two
disclosure statements issued by the Designated Authority in the present investigation. . The
exporiers were issued even another guestionnaire after issuance of frst disclosure statement
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to provide additional relevant infarmation and the same has been duly considersd in the
present determination. Tt is further noted that the information regarding addition of new
schemes was available 1o interested parties from the stage of writien submissions after the 1st
oral hearing. However, none of the interested parties chose to respond to the allegation
regarding availment of the said schemes. Interesied parties got the opportunity to present their
views on the same in the 2nd Cral hearing as well.

673, The Authority has relied upon the actual information of the responding
producers/exporiers to the exten! necessary and disclosed the same in the disclosure
staterment.. The Authornty has clearly specified all the relevant information and basis in the
disclosure statement and the interesied parties had énough opportunity 10 comment on the
SAME.

674,  The interested parties also contended that additional guestionnaires should have been
providad to submit responses on the new schemes. The Authority, in this regard, notes that
the original questionnaire issued to the interested parties fwself specifically contained a
detailed annexure with respect to *other subsidy schemes’ and it was also instrueted that even
if some of the programs are not listed by the applicant but are existing in the subject
country, the responding party should respond fully to the questions in respect of them.

675.  The Authority notes in this regard that the interested parties had obligation to bring on
record, on their own, relevant information with regard to these schemes/programs. [t is not
appropriate on the part of the interested parties to withhold relevant information themselves
by not commenting on the submissions made by the domestic industry. and then allege non-
adherence of due process.

676. MNonetheless, the authority provided further opportunity o respond 1o each program even
i some of them were not listed by the applicant and sent additional questionnaire with relevant
Annexure as per the requests of interested parties to provide requisite information.

677, With regard to the submission by responding exporters/producers from Indonesia that they
are using rubberwood waste/residue, the Authority notes that it has taken due cognizance of
this fact and found it appropriate in such cases to consider the estimated price of the logs on
the basis of the ratio of the prices of the waste/residue (o the prices of fresh logs, . This was
then compared with the benchmark adopted by the Authority, whereby the Authority found
element of subsidy and henee the appropriate subsidy margin hos been quantified. Wherever
the exporiers have used chip as a raw material, the Authority has used benchmark price of
chip to have fair comparison.

678,  With regards to contention of non-disclosure of ealenlation methodology, it is noted that
the Authority has duly taken into consideration the type and form of wood utilized by a
particular producer/exporter, The Authonty notes that provision of wood at LTAR provides
a benefit equal 1o the difference between the actual & benchmark price , whereby the actual
cost of wood species and the consumption factor is adopted as provided by the responding
exporters in their questionnaire response to quantify the subsidy morgin,
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679,  With rcgard to the issue raised in respect of the country wise price underselling/injury
margin, it is noted that the same is already provided in the findings above,

680,  With regard 1o the allegation that the Authority has proposed to determine a ghly inflated
and skewed subsidy duties for the tespondents on the basis of certain illogical. illegal. and
misconceived premise, the Authority notes that the CVD margins are based on calculations
and facts established during the investigations, The subsidy margins armived at are in fact
much lower than the claims made by the domestic industry.

681,  With regard to submission of responding exporters/producers from Indonesia that export
ban / restriction cannot be regarded 45 a subsidy, the Authority notes that the Appellate Body
in United States — Countervailing Duty Investigation on Dynamic Random Access Memory
Scmiconductors (DRAMS) from Korea stated that if government has a more active and
affirmative role than mere intervention to create incentive or possibility of financial
contribution, it can result in entrustment or dircction and consequently grant of
countervailable subsidy. It is thus seen that WTO Panel’s view in US-Mecasures Treating
Export Restraints as Subsidies is narrow, while Appellate Body view is more relevant and
appropriate in the facts and circumstances of the present case.

682, Asregards countervailability of price paid for factory land, it is noted that the exporter as
well as government of Indonesia have not contended either countervailability or existence of
benefit. The interested parties were already made aware of the subsidy in the form of
concessional price for the land. It is only a variant of land utilised by the exporter. While
responding 10 questionnaire, the exporters have oot provided relevant information, The
domestic industry had raised this concern in their post hearing written submissions. The
exporters have not disclosed relevant information appropriately in regard to availment of this
program at any stage despite having been given several opportunities, The Authority 15 thus
constrained to record these findings on the basis of facts available. '

681, With regard (o the contention that coal is not made available to PLN at less than market
value, it is noted that Govt, of Indonesia has admitted supplying coal to PLN. Further,
consideration of the price with benchmark shows that a benefit has occurred.

684. With regard to contention of reliance upon #n arbitrary source to benchmark prices to
compute subsidy margin, the Authority notes that none of the interested parties (barring
domestic industry) provided any evidence that could be used as benchmark for the purpose of
the present investigations. The inlerested parlies limited themselves to mere arguments on
absence of countervailability or benefit. In the absence of any benchmark information from
the interested partics, the Authority relied upon the most appropriate benchmark for relevant
inputs based on facts available. The Authority notes that as per the GlobalPetrolPrices.com
websile, it publishes the most wide- ranging. reliable and up to date information on retail
encrgy prices around the world including motor fuel prices and electricity prices. For
Electricity prices, GlobalPetrolPrices.com tracks the national average in about 130 countries.
It collects data from the price offers of electricity! power supplying companies’ organization
and produce a national average that takes into account the market shares of those companies/
organizations and the relative population of regions within the country.
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683.  With regard to contention of the responding exporters of Thailand that the current timber
royalty rate is 400 Baht per cubic meter, the Authority notes that a typographical error had
crept in and the same has now been corrected. However, this does not. in any way, alters the
fact that the intervention of the govemment in the forestry sector through regulation and price
ceiling distorts the domestic market for timber allowing the producers of the subject poods in
Thailand to purchase raw materials, i.e., wood at prices lower than international prices which
has been dealt with by the Authority in findings above.

686,  With regard to contention of the responding producer/exporter from Thailand that wood
has been procured at market rates, the Authority notes that it has duly considered the actual
data/information provided by the inferested parties in their response to additional
questionnaire for computation of subsidy margins. The Authority notes that various measures
taken by the government have distorted the Thai domestic market for logs to the benefit of
the downsiream industries that use logs.. Hence, wood, which is the primary raw material in
the fiberboard industry, is made available for procurement to the companies under
investigation at rates below the market rate.

6%7.  With repard to submission of responding exporters/producers from Thailand for electricity
at LTAR. the Authority notes that there 15 contradiction in the submission made by the GOT
and the responding exporters with regard to the supply of eleciriciiy at less than adequate
remuneration. The Authority has based its examination as per facts presented by the interested
parties. Furthermore, it is found that Provincial Electricity Authority (“PEA™) is the sole
supplier and distributor of power to all the users of electricity w key provinces in Thailand
and the tariff determination process is inconsistent with market principles and distorts the
domestic supply of electnicity, The program provides a financial contribution m the form of
glectricity at less than adequate remuneration. .

6%, With regards to the contention that Advance Fiber that utilised the benefit under F'rum-'um
Mo, 1., the Authority has duly rectifed/eorrected the same at relevant Para of these Findings.

689, With regard 1o the contention that substantial subsidy margins have been found for
programs which were never availed by the companies, in particular, alleged benefits on inputs
such as wood, land and electricity, it 15 noted that during the course of investigation, the
Authority found that the inputs such as wood, land and electricity are being provided o the
producers/exporters of the subject goods at less than adequate remuneration. Hence the same
has been quantified by the Authority considering the appropriate benchmarks.

690.  With respect to the contention of cxporters/producers of Viemam regarding land at less
than adequate remuneration, the Authority notes that this program provides benefit equal to
the difference between the market rote and the actual mte of fand procured by the
producer/exporters in Vietnam, To caleulate the per-square-meter benefit, the Authonity has
compared the per-square-meter price to the benchmarks and multiplied the per-square meter
benefits by the area of the factory land of particular exporter.

601,  With regard to the contention that Viemamese producers/exporters have purchased wood
at market price, the Authority found that the measures adopted by the GOV achieved the
desired effect to distort the domestic market of wood/timber/log and to depress the price 1o
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low level to the advantage of the downstream industry. Hence, wood, which is the primary
raw material in the fiberboard industry, is made available for procurement to the companies
under investigation al rates below the market rate,

692, With regard to the contention that producers/exporters of Thailand have purchased wood
at market price, the Authority notes that wood, which is the primary raw material in the
fiberboard industry, is made available for procurement w the companies under investigation
at rates below the market rate.

693,  With respect to the contention of the Government of Thailand reparding meclusion of
“Other Subsidy — Loans™ within the scope of the investigation, the Authority notes that it 15
entirely within its rights to incorporate any subsidy scheme discovered during the course of
investigation,

694, As repards srouments on injury it is noted that the Authority has examined the injury
parameters objectively taking into account the facts and arguments in the submissions, All
parameters of injury need not show deterioration. While some parameter may show
deterioration, some may show improvement. The Designated Authority has considered all
injury parameters and thereafter concluded whether the domestic indusiry has suffered injury
or not. The overall position of the domestic industry has been evaluated, in light of all the
relevant factors having a bearing on the situation of that industry.

Indian Industry’s Interests and Other lssues

695,  The Authority notes that anti-dumping duty has been recommended for the part of the
product under consideration in the parallel anti-dumping investigation. Therefore, the Authonty
is required to ensure that (i) no article shall be subjected o both countervailing duty and anti-
dumping duty to compensate for the same situation of dumping or export subsidization in
accordance with Section 903(1)(a) of the Customs Tariff Act and Article VI:5 of GATT 1994 &
(i) the antidumping duty and countervailing duty put-together should not exceed the injury
marpin because India follows a lesser duty rule, which provides that anti-dumping duty andfor
countervailing duty will be equal to the injury margin if such injury margin is lesser than
dumping margin and’or subsidy margin.

696. Therefore, to ensure complisnce with both the aforementioned requirements, the
Authority noted in the final findings of anti-dumping duty investigations agaimnst the same
product that "the amount of anti-dumping duty to be imposed is equivalent 1o the difference
between the quantum of anti-dumping duty and the countervailing duty payable, if any_ [T the
anti-dumping duty is less than the countervailing duty payable, the differential amount would
be in the negative and no anti-dumping duty shall be collected in such case”

697, Authority considered whether imposition of propesed CVD shall have adverse publie
interest. This determination is based on consideration of mformation on record and interests
of various parties, including domestic industry, importers and consumers of the product.

698. The Authority noies that the purpose of imposition of countervailing duty, in general, 13
to eliminate injury coused to the domestic industry by the unfair trade practices of
subsidization so as to re-csiablish a situation of open and tair competition in the Indian market,
which is in the general interest of the Country, Imposition of countervailing duty would not
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restrict imports from the subject country in any way, and, therefore, would not affeet the
availability of the products 1o the consiumers.

609,

1t is recognized that the imposition of countervailing duty might affect the cost of the

subject goods, However, fair competibon in the Indian market will not be reduced by the
impaosition of the countervailing measures, particularly if the levy of the countervailing duty
i5 restricled (o an amount necessary to redress the injury caused (o the domestic industry by

the

imports of subgidized subject poods. On the contrary, imposition of countervailing

measures would remove the unfair advantages gained by subsidizetion and create level
plaving field.

Conclusion and Recommendation

T00.
the

Having regard to the contentions rawsed, information provided and submissions made by
nteresied parties and facts available before the Authority as recorded in the above

findings. the Authonity concludes that:

a)

b)

€)

d}

gl

T01.

Greenply Industries Limited’ Greenpanel Indugiries Limited, Century Plvboards (India)
Lid. and Rushil Decor Limited constitute domestic industry within the meaning of Rules
2(b) and satisfv the criteria of standing in terms of Rules 6(3) of the CVD Rules

The subject goods produced by the domestic industry are like article to the produet under
comsideration imported from subject couniries within the scope and meaning of Rule
2(d) of anti-subsidy Rules

the Applicanis have filed the present investigation lor imposition of anti-subsidy duty on
Fibreboard. The Applicants have never requested imposition of anti-subsidy duty on
Plyboard and the information of the same is not on records. Therefore, the same is
outside the scope of the present investigation.

Considering the level of subsidies provided by the Government in subject countries, the
subsidy margins of each of the subject countries is-above de minimus and significani.
The Domestic Industry has suffered material injury. The Authority notes that the imports
have increased signiticantly in absolute terms asz well as in relation to production and
consumption in India. The imports are undercutting the prices of the domestic indostry
and have had a suppressing and depressing effect on the prices of the domestic industry.
The price underselling/injury margin of cach of the responding producers from subject
couniries is also positive, The capacity utilization of the domestic industry has declined.
[t is seen that the domestic industry is suftering from underutilized capacities, despite
increase in demand. Further, the profits, cash profits, PBIT and return on capital
employed of the domestic industry has declined significantly over the injury period.
Inventorics with the domestic industry has increase significantly over the injury period
The domestic industry has not sutfered injury in the POL due to other factors. The
domestic industry has suffered injury due to subsidization of the subject goods.

none of the users have provided any information on impact of CVI duty. It is, thus,
noted that the interested parties have not established impact of CVD on the user industry
with verifiable information.

The Authority notes that the investigation wag initiated and notified to all interested parties

including Government of subject countries and adequate opportunity was given 1o provide
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information/evidence on the aspect of subsidization, injury and causal links in favour or
against thereof. Having initiated and conducted the investigation into subsidization, injury
and causal links in terms of the Rules laid down and having established positive subsidy
margin as well as material injury to the domestic industry caused by such subsidized imports,
the Authority is of the view that imposition of definitive countervailing duty is required to
offset subsidization and injury, Therefore, the Authority considers it necessary to recommend
imposition of definitive countervailing duty on the imporis of the subject goods from the
subject country in the form and manner described hereunder.

702. Having repard to the lesser duty rule followed by the Authority, the Authonty
recornmends imposition of definitive countervailing duty equal to the lesser of margin of
subsidy and margin of injury for a peried of five (5) years, from the date of nofification 1o be
isgued in this regard by the Central Government, 0 as 10 remove the injury 1o the domestic
industry. Accordingly, definitive countervailing duty of an amount equivaleni to the
difference hetween the guantum of countervailing duty calculated at the rate mentioned in
column (7) of the said Table, and anti-dumping duty payable, if any. is recommended to be
imposed from the date of notification o be issued in this regard by the Central Government
on all imports of the subject goods from the subject countries.

DPUTY TABLE
Duty amount
. Country of Country of IF
S.Mo. | Heading | Description il et Producer as a:.ti::;ﬂ
(1} 2} (3} (4} (5] (%) (N
Mz Vanachai Group
An
¥ Public Company Lid,
1 4411 Fibreboard* | Thailand FD:T;_:"’ | and M5 Vanacha 18,54
l i g Panel Industries Co.
Thailand
Lad.
Ay . Mz Pancl Plus Ca.
2 | 4411 Fibreboard* | Thailand '.“”"I““i'f? Ltd and Mis Panel 1147
MICIWCIRE | plus MDF Co. Ld.
Thailand
Any Mis Metro MDF Co.,
. . couniry Lid.  and Mg g
3 | 4411 Fibreboard® | Thailand lodoe | Advaise Fitr Co, B2
Thailand Litel,
”‘“FT M/s Agro Fibér Co.,
4 |4411 Fibreboard® | Thailand :“f:':': d".;"’ng Led. and M/s Green NIL
Thailand Fiber Co., Lid.
Any
i : counlry M/s Wiscwoods Co., 13,60
b 4411 Fibreboard* | Thailand tiiclading Ld. 3.
Thailand
CAI:IIL:‘;:U]' Any producer other
fi 4411 Fibreboard® | Thailand tucludin than at serial number 2752
WEMINE | 115
Thailand
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Any country

ather than
Thailand,
7 4411 Fibreboard® | Malavsia, Thailand Any producer 27.53
Vietngm,
Indonesia & Sri
Lanka
Any
{ - country hiis al Panel
B 4411 Fibreboard® | Malavsia in:Eu:I'L:ng EMrdi&SEEmH RHD 10.52
Malkaysia
Any M's Robin Resources |
g | 4411 Fibreboard® | Malaysia e (Malavsia)  SDN 15,95
mcluding | L0
Malavsia
i Any producer other
10 | 4411 Fibreboard* | Malavsia FeIAry than at serial number 18.08
including % & 0
Malavsia
Any wouniry
other than
Thailand,
1L |44 Fibreboard* | Malaysia, Malaysia | Any producer 18.08
Wietnam,
Indonesiz & Sri
Lankn
iy Mz MDE VRGO
12 | 4411 Fibreboard* | Vietnam ?““:""d’? Quang  Tri  Wood 14.46
oo CE | Joint Steck Company
W igtnam
Ay Mis Kim Tin MDF
s - COURIRY Joint Stock Company
I3 4411 I'.':br:buan:l* Wieinam mcluding A Mis FSC [2.36
Vietnam Wietmam Corporation
ATy . Any producer other
|4 | 4411 | Fibreboard* | Vietnam it than at serinl number 19.13
including 13 & 13
Vietnem
Any country
ather than
Thailand,
i5 4411 Fihreboard® | Malaysia, Victnam Any producer 19.13
Wietnam,
Indonesiz & 50
Lanka
Any
: ; counbry bz PT. ESumatera
b | 4411 Fibreboard® | Indonesia i|1-r:lu';?ng Prima Eibrehoard 14.77
Indonesta
Any
i i COLMETY hifs PT. Mukti Panel
L7 4411 Fibreboard® | Indonesia including Fckirsiri [3.69
Inidonesin
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Any Any producer other
18 | 4411 Fibrehoard® | Indonesia iptioid than at serial number 5.78
including 6& 17
Indoncsia : 14
Any country |
ather than
Thailand,
19 | 4411 Fibreboard® | Malaysia, Indonesin | Any producer 15.78
Wietnam,
Imdonea: & Sr
Lanka
Any
20 | 4411 Fibreboard* | Sri Lanka :":;'lﬂig Any Producer 12.37
ari Lanka
Any couniry
ither than
Thailand,
21 4411 Fibrehoard® | Malavsia, S Lianka Any Producer 1237
Vigtnam, '
Indonesia & 5ni
Lanka |

* The product under consideration accordingly is, “fibre board of wood or ather ligmeous
materials, whether or not bonded with resing or other orgpanic sabstances ", Fibreboards is a type
af engineered wood product thar s made our of wood fibers. Types of fibreboard include medium-
density fiberboard (MDF) and high-density fiberboard (HDF). Following ave excluded fram the
seape of prodct under consideration

a) Flooring boards
h) Sunmica

¢l fnsulation board
) Cerir hoareds

&} Jute fibre boord
i Moulded Door Skin

J. FURTHER PROCEDURE

703.  An appeal against the order of the Central Government that may arise out of this
recommendation shall lie before the Customs. Excise and Service tax Appellate Tribunal in

accordance with the relevant provisions of the Act.
—
Enant Ewm‘ﬁfle"

Joint Secretary & Designated Authority
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